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RIJEC UREDNIKA

Svaka drzava, u pravilu, prolazi dosta tezak
put u postupku donoSenja ustava. Treba usug-
lasiti razna politi¢ka stajaliSta unutar zemlje,
medunarodne standarde, a iznad svega zaStititi
nacionalni suverenitet i integritet, osigurati fun-
kcioniranje institucija sukladno ustavu i odvijanje
cjelokupnog zivota prema postavljenim norma-
ma iz ustava.

Kada se napokon postigne takav dogovor
1 donese ustav, ve¢ davno se postavilo pitanje
njegovog postivanja, donosenja zakona i drugih
propisa sukladno ustavu, te organiziranje dru-
Stveno-politickog Zivota prema ustavnim odred-
bama bez obzira na to koja je politicka, odno-
sno stranacka opcija na vlasti. Takoder, je li
dostatno da ga Stiti parlament, suveren drzave,
ma kako se on zvao (monarh, predsjednik itd.),
ili je pak potrebno jedno neovisno tijelo koje bi
se nepristrano 1 profesionalno bavilo zaStitom
ustava i prava iz ustava, otvoreno je pitanje!?

Naime, 1 zakonodavna i izvrSna vlast su
rezultat politike, odnosno omjera snaga raznih
politi¢kih opcija/stranaka u drzavi.
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Sudac

Judge

EDITOR’S NOTE

As arule, every state goes through a difficult
journey towards the enactment of its Constitution.
It is necessary to bring into line various political
positions present within a country, international
standards and, above all, protect national
sovereignty and integrity and allow for the
institutions to be operational in accordance with
the Constitution and life activities to take place
in accordance with the norms provided for in the
Constitution.

Once such an agreement is finally reached and
the Constitution is enacted, the issues arise with
regards to the compliance with the Constitution,
enactment of laws and regulations in accordance
with the Constitution and organization of
social and political life in accordance with the
constitutional norms, irrespective of the political
party in power. Furthermore, it is an open question
whether it is sufficient for the Constitution to be
protected by the parliament, sovereign of the
state, regardless of the title thereof (monarch,
president etc.), or it is necessary to have an
independent body to deal with the protection of
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Redovita sudska vlast se pak treba
prvenstveno baviti primjenom zakona/propisa
koje donosi zakonodavna i izvr$na vlast.

Zemlje zapadne demokracije, prije svega
zemlje Zapadne Europe i Sjeverne Amerike,
pocele su vrlo rano uvidati ovaj problem i
uspostavljati posebne institucije koje nisu bile
ni zakonodavna, ni izvrSna, ni redovita sudska
vlast sa zadacom da, kao vrhovni tumac ustavnih
normi, Stite ustav, odnosno njegove vrijednosti,
1 omoguce funkcioniranje sustava korigirajuci,
ako treba, 1 zakonodavnu, i izvrSnu, i redovitu
sudsku vlast, utvrdujuéi jesu li njihovi akti/
propisi sukladni ustavu ili ne. Takva institucija
se, uglavnom, zove ustavni sud (u vecini drzava)
ili ustavno vijece (npr., Francuska), a u ponekim
drzavamataulogaje, pored redovitoga sudovanja,
dana vrhovnom sudu (npr., skandinavske zemlje
ili zemlje jugoistoka Europe, SAD, Kanada i
neke druge).

Prvi ustavni sud u Europi uspostavila je
Austrija (1919. godine), a prije toga su samo
SAD, Norveska i Australija usvojile koncept
sudske kontrole putem svojih vrhovnih sudova.

Kad su u pitanju zemlje uspostavljene na
ideologiji marksizma/lenjinizma, u pocetku su
smatraledajenjihovsustavtoliko dobardaovakva
institucija nije potrebna. Ipak se vremenom to
shvacanje promijenilo, pa je i u ovim drzavama
pocela uspostava zasebnih institucija za zastitu
ustava u obliku ustavnih sudova.

Medu prvim drZzavama socijalizma koje su
uvele u pravni zivot instituciju ustavnog suda
bila je bivsa Socijalisticka Federativna Republika
Jugoslavija, wuklju¢uju¢i 1 uspostavu istih
institucija 1 u svim tadasnjim republikama koje
su Cinile saveznu drZzavu, medu kojima je bila 1
Socijalisticka Republika Bosna 1 Hercegovina.
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the Constitution and constitutional rights in an
impartial and professional manner.

Both the legislative and executive powers
are the results of politics, i.e. the ratio of the
strengths of various political options/parties
within a country.

However, an ordinary judicial power should
primarily deal with the application of laws/
regulations enacted by the legislative and
executive authorities.

Western democratic countries, first of all
the countries of the Western Europe and North
America became aware of this problem early on
and thus started to establish special institutions,
being neither legislative, executive nor ordinary
judicial powers, with the task of upholding the
Constitution and its values as a final interpreting
authority and making it possible for the system
to function by correcting, if necessary, the
legislative, executive and ordinary judicial powers
and by determining whether their acts/regulations
are consistent with the Constitution. As a rule,
the name of such institution is constitutional
court (in most countries) or constitutional council
(France) and in some countries that role is given,
in addition to some ordinary judicial authorities,
to supreme court (Scandinavian countries or the
countries of the Southeast Europe, USA, Canada
and some other countries).

Austria was the first country in Europe that
established a constitutional court (1919) and,
before that, only the USA, Norway and Australia
adopted the concept of judicial control through
its supreme courts.

When it comes to the countries created on
the basis of the Marxist-Leninist ideology, at the
beginning they considered that their system was
so good that such an institution was unnecessary.

However, such understanding changed over
time and special institutions in the form of
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Rije¢ urednika/Editors note

To se dogodilo 1963. godine donosenjem no-
vog saveznog Ustava, a iste godine je donesen i
novi Ustav SRBiH, kojim se uspostavlja Ustavni
sud Socijalisticke Republike Bosne 1 Hercego-
vine, koji je poceo raditi 15. veljace 1964. godine.

Ova monografija ima cilj prikazati djelovanje
Ustavnog suda (SR) BiH u ovih pedeset godina
putem ukazivanja na  druStveno-politicke
okolnosti u kojima je doslo do formiranja
ustavnih sudova u bivsoj drzavi, njegovu pocetnu
nadleznost, razvoj kroz izmjene i dopune po
razdobljima kako su se vrsile druStveno-politicke
promjene koje su se odrazavale i na promjene
u Ustavu, pa sve do danas; glavne odluke
Ustavnog suda i njihov utjecaj na drusStveni
zivot; medunarodnu suradnju, te podatke o svim
sucima/predsjednicima u ovih pedeset godina;
unutarnju organizaciju, kao i mnostvo drugih
podataka.

Uvjeren sam da ¢e se kroz ovu monografiju,
bez obzira na to §to se ona ne bavi problemskim
pitanjima ustavnog sudovanja i drustveno-
-politickih odnosa unutar Bosne i Hercegovine,
mo¢i jasno vidjeti iznimno znacajna uloga
putem donosenja niza odluka bitnih za druStveni
i politicki zivot, a time i sama opravdanost
uspostave ustavnog sudovanja u Bosni i
Hercegovini.

constitutional courts were established to protect
the Constitution.

The former Socialist Federative Republic of
Yugoslavia was one of the first socialist countries
that introduced the institution of constitutional
courtintoits legal justice system. Such institutions
were also established in the then Republics
forming the federal State, including the Socialist
Republic of Bosnia and Herzegovina. This
happened in 1963 when, following the example
of the federal Constitution, the Constitution of the
SRBiH was adopted, whereby the Constitutional
Court of the Socialist Republic of Bosnia and
Herzegovina was established, which commenced
operating on 15 February 1964.

The aim of this monograph is to show the
activities of the Constitutional Court of (Socialist
Republic) of BiH over these fifty years by
indicating social and political circumstances which
led to the establishment of the constitutional courts
in the former country, their initial competencies,
development through amendments which took
place in certain periods following the social and
political changes which reflected on the changes in
the Constitution up to the present day; the leading
decisions of the Constitutional Court and their
effects on social life; international cooperation and
information on all judges/presidents in these fifty
years; internal organization and other information.

Although this monograph does not deal
with the constitutional justice issues, or
social and political relations within Bosnia
and Herzegovina, I am convinced that it will
clearly show an extremely important role of the
constitutional justice in Bosnia and Herzegovina
through a number of decisions important to
social and political life and thus the justification
for establishing the constitutional justice system
in Bosnia and Herzegovina.

AN D
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USTAVNI SUD BOSNE | HERCEGOVINE

APYHIITBEHO-ITIOJIMTUYKHA
KOHTEKCT YBOBEIbBA
YCTABHOI' CYAOBAIbA Y
C®PJ U CPbuX

Jlp>kaBHa 3ajeHHUIA JY)KHOCIOBEHCKHX Ha-
poza, Kpo3 CBOj€ Ce1aM/IECETOTOUILILE T0CTO]a-
Be, MMaja je BpJIO pa3IM4yUTe JpYyLITBEHE,
MOJIMTUYKE U JpXKaBHE CHCTEME KOjJU Cy CBaKU
3a cebe HOCWIM CHEIU(PUUYHOCTH APKABHOT
ypehema 1 ToceOHOCTH KIbYYHOT YCTaBHOT aKTa
KOJH je JaBao TOH JaJbEeM Pa3BOjy WM U3MjEHU
JpKaBHOT ypehema.

On cBor Hactanka 1918. roguHe Kao yHU-
TapHa MOHapxuja ¢ KpajbeBckoM kyhom Kapa-
hopheBuha kao ycTaBHMM TapaHTOM HacTaHKa
(KpammeBuna Cpb6a, XpBara u CioBeHama — u
BpJIO HMHTEPECAaHTHOM TeMoM O MehycobHOM
yTUIajy (eaepaTHuX eleMeHaTa Kpo3 Haluo-
HAJHO TPOJEIUHCTBO ,,j€laH HApod Ox TpHU
IieMeHa”, T€ PUTUIHOT YHUTApHOT acleKTa
MOHapxuje W TOo0jeTHHYKOr — ,,0ci000heme
jyxaux CroBeHa”), TPEKO H3MjEHE ApIKaBHE
CTPYKType y BUIlIe HaBpaTa (OWUJIO KpO3 JIHUKTa-
TOPCKH PEXHUM U alCONyTHY HEYCTaBHOCT,
OWI0 Kpo3 3a4eTKe Qeaepannu3anmje myTeM T3B.
O0anouzanuje KpasweBune JyrociaBwje), jyro-
CIIOBEHCKa 3ajeflHHIa ce y TOoKy 1941-1945.
cyoumsia ca (Imopea CBUX OCTaJMX HUCTOPH)CKUX
norahama) KJIbY4HOM OJJIYKOM O THIy U BPCTH
Ooynyhe npskaBHE 3ajeHUIIE.
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SOCIAL AND POLITICAL
CONTEXT OF INTRODUCING
CONSTITUTIONAL JUSTICE
IN SFRY AND SRBiH

The state union of the South Slavic peoples,
throughout its seventy year long existence, had
very different social, political and state systems,
each of which had carried specific qualities of
state organization and peculiarities of the key
constitutional act, which had lent the note to
the further development or change of the state
organization.

Ever since its genesis in 1918 as a unitary
monarchy with the Royal House of Karadjordjevic
as the constitutional guarantee of its inception
(the Kingdom of Serbs, Croats an Slovenes —
a very interesting topic on mutual influence of
federal elements through national triunity ,,one
people originating from three tribes”, a rigid
unitary aspect of the monarchy and the victorious
— ,liberation of South Slavs”), through the
change of the state structure on several occasions
(either through the dictatorship and absolute
unconstitutionality, or through the beginnings of
federalization through the so-called ,,subdivision
of the Kingdom of Yugoslavia into provinces
called banovinas or banates™), during 1941-1945
the Yugoslav union faced (in addition to all the
other historical developments) a crucial decision
on the type of the future state union.

CONTENTS 9
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Hakon oxonuama para u no6jeae antuda-
IIUCTUYKUX CHAara, y Ko0joj jé KOMYHHMCTHYKH
Horvie]] Ha CBHjeT U ypeheme qpkaBHe 3ajeTHULIe
noctao Boziehu, a Bpi1o Op30 HAKOH para U jeuHH
JI03BOJBEH, JOILIO je O YCTaBHE KOHCTPYKLH]jE
npxkase. [lpxaBa — ®PeneparuBHa Hapogna
PenyOnuka JyrocnaBuja, KOHCTpyHCaHa je IO
COBJETCKOM MOJIENIy peryOiIuKa Kao CacTaBHUX
IMjeNioBa, aiM C  alcoNyTHUM YCTaBHUM
INPUOPUTETOM, Ta YaK M MoApazyMujeBajyhum
NPUOPUTETOM IIEHTPAJHE CaBe3HEe JApKaBe H
TE30M J1a ,,y CyK0oOy HaIJIS)KHOCTH UMa TIPEAHOCT
LEHTPaJIHU HUBO .

IIpBu YcraB u3 1946. ronuHe OMoO je OCHOB
3a JlaJbibe U3MjEHe Koje cy BpIo Op30 (y cMHUCITY
pas3Boja ycTtaBHOT npaBa) 1953. rogune nosene
YcTaBHUM 3aKOHOM JI0 peJIATUBHO JHOepaTHujer
CTaBa O EKOHOMCKO] JeMOKpaTHju (0e3 KpyTte
COBjeTCKe IUIaHcke mnpuBpere). [omwio je 1o
U3MjeHE y YIIpaBJbalby €KOHOMCKOM HMOBHHOM
(camoymnpaBpambe Kao 3ayeTak HEIPKaBHOT
BJIACHUILTBA HAJ CPEJCTBMMA 3a INPOU3BOIIbY
U YONUITe HMOBHMHOM), Ma 4YaK M jeTHUM
MaJluM JUjesioM /10 jJa0aBjbemha KPYTOI CTaBa
0 TIOJIUTHYKUM ciiobo/ama, ainu 0e3 JUPEeKTHOT
yIJIMBa HAa CHUCTEM JIp)KaBHE OpraHu3alyje
yKbyuyjyhu u ¢enepanuzanujy apikaBe Koja
je y CYIITHHM OCTajla UCTa Kao U MO YCTaBy W3
1946. ronune.

JIpyIITBeHH CHUCTEM y KOM je Biajana, o
pUjedrMa jeqHOT O] CaBPEMEHHWKa, ,,'PO3HHUIA
NPOMjeHa” U Y KOM Cy C€ COIMjaTUCTUYKH IPUH-
UMK CyJapaid ¢ EKOHOMCKUM U JIPYIITBEHUM
3aKOHUTOCTHUMA, TIIOKYIIaBao je Ja TOMHPHU
HOBE TEOpHj€ O COIMjATHCTHYKOM Pa3BOjy
ca eTaTHCTUYKOM OpTaHU3alljoM JpIKaBe.
HoBu Tamac mpumjeHe camoympaBbamba Kao
PUMapPHOT IPYIITBEHOT II1Jba U, Y HCTO BpUjEME,
CyKoO TeHjeHIM]ja MyHe (denepanusaiuje Kpo3

SADRZAJ

CALPXKAIJ

Following the end of the war and the victory
of the anti-fascist forces, where communist
view of the world and the organization of the
state union became predominant and, soon
after the war, the only one that was acceptable,
the constitutional construction of the state took
place. The State — the Federal People’s Republic
of Yugoslavia, designed after the Soviet model
of republics as integral parts, with an absolute
constitutional priority though, and even with an
implicit priority of the central-federal state and
the hypothesis that ,,in a conflict of jurisdiction
the central level shall have priority”.

The first Constitution of 1946 was the basis
for further amendments which, rather soon, (in
terms of the evolution of the constitutional law)
led, by way of the Constitutional law, in 1953,
to a relatively more liberal stance on economic
democracy (without a rigid Soviet planned
economy). The management of economic
property underwent changes (self-management
as an inception of non-state ownership over the
means of production and property in general),
and even to a slight degree to the loosening of a
rigid stance on the political freedoms, without a
direct influence though on the system of the state
organization including the federalization of the
state, which, essentially, remained the same as
under the 1946 Constitution.

The social system, which was overwhelmed,
according to one of the contemporaries, by the
»fever of changes”, which saw the socialist
principles clash with the economic and social
patterns, tried to reconcile new theories on
socialist evolution with the etatist organization
of the state. New wave of the employment of
self-management as a primary social goal and,
at the same time, the conflict of tendencies of
total federalization through the strengthening
of republic statehood and the tendencies of
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jadame penyOJaruKe AP>KaBHOCTH U TEHJICHIIM]jA
crabuwnn3anyje jeAMHCTBEHE Jp)KaBe Kpo3
jadame jyrocliOBEHCTBA HHUje OHO pjeliuB Y
OKBHUPY CTapor YcTaBa HUTU YCTaBHOI 3aKOHA,
ma je JIOTMYaH ciujen OMO JOHOIICHE HOBOT
Ycraa COPJ, a HakoH TOra M ycTaBa pemyOimka.

Jlyrotpajue cy Ouie pacnpaBe yHyTap
MOJUTUYKOT CUCTEMA O HOBUM YCTaBHUM ITOCTaB-
Kama, ajM 3a Hac je y OBOM TEKCTy HajBa)KHH]e
Ja ce yKaxke Ha TEHACHLHJy Koja je OpameHa
,»,COLMJAIUCTUYKAM  CaMOYIIpaBJbabeM™~  Kao
,CBETUM CIIOBOM HOBe Jyrocmasuje”, a Koja je
UCTOYeTKa CTHIJbUBO a KAacHHjeé U OTBOPEHO
Tpakuia yBoheme, He caMo kKao (opme Beh u
CYLITUHCKH, 3alITUTE jeJHAKONPaBHOCTU CBHX
rpahaHa, 3alITUTE MpaBa HMCKA3aHUX Yy 3aKOHY
U, Ha Kpajy, morpedy Ja He3aBHCAH OpraH
,»,HE3aBUCaH~ y CMHUCIY TaJallllber IPYILITBEHOT
ypehema), a koju je Morao aa Oyae camMoO HEKH
OONIMK HEW3BpIIHE M HE3aKOHOJABHE BIACTH,
0 TOMe KOHayHO oanyuu. M3 TakBor 3axtjeBa
IpOUCTEKao je W 3axTjeB Ja, Oynyhu na ca
3aKOHHUTOCT 3aBHCH Ofi yCTaBa Kao HajBHILIET
IIPaBHOI aKTa, HEKO MOpa M Ja IUTUTH TEKCT
ycTaBa Kpo3 OIjeHy YCTaBHOCTHU U CaMOT 3aKOHa.
WHTepecaHTHO je yKa3aTu Ha TO Ja je OBa Te3a O
3alITUTH YCTaBHOCTH JIakO U 0e3 MyHO OTIopa
npolia Kpo3 JEeAMHU TOJUTHYKU — QuiITep
(pacmpaBy y CTpyKTypama jeAMHE IOJUTHYKE
ctpanke — Taga Beh CaBe3a KoMyHHCTa
JyrocnaBuje) M y CYWITHHH yBela Jp>KaBHY
3ajelHALly y JeAHy 4yIHy A M camoj cebu
CYKOOJbEHY MOJIIUTHUKY CTPYKTYDY.

Ha jennoj cTpaHum yHHCOHO TpaBO Ha
MOJUTHUYKO OJUTy4YMBam€ JEUHE J03BOJbEHE
HOJUTHYKE OpraHu3anyje (YcraBoM rapaHTOBaHa
JEIHOMAPTUJHOCT), & Ha JIPYroj CTPAHHU TapaHTO-
Bamba PABHOIPABHOCTU CBHUX Ipe]l YCTaBOM U
3aKOHOM, T€ 3alITUTOM TOT IpaBa y YCTaBHOM
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stabilization of a unitary state through the
strengthening of Yugoslav spirit was impossible
to solve within the scope of the old Constitution
or the Constitutional law, so the logical sequence
of events was to enact a new SFRY Constitution,
and subsequently the Constitutions of the
Republics.

There were lengthy discussions within the
political system on the new constitutional
premises, however, the most important thing for
us in this text is to point to a tendency, which was
defended by ,.the socialist self-management” as
,»-a sacred letter of new Yugoslavia”, which, shyly
at first and openly afterwards, demanded the
introduction of the protection, not only as a form
but as a substance, of equality of all citizens, the
protection of the rights enunciated in the law
and, in the end, the need for an independent body
(,,independent” in terms of social organization at
the time), which could only have been form of
non-executive and non-legislative authority, to
decide on it at last. From such a demand stemmed
a demand that, since all the legality depends on
the Constitution as the highest legal act, someone
must protect the text of the Constitution through
the review of constitutionality of a law itself.
It is interesting to note that this premise on the
protection of constitutionality passed easily and
without much resistance through the sole political
filter (the discussion in the structures of a sole
political party — back then already the League
of Communists of Yugoslavia) and essentially
initiated the state union into a strange political
structure that was at odds with itself.

On the one hand there was the consensual
right to political decision-making of the only
permitted political organization (single-party
system guaranteed by law), and on the other
hand the guarantee of equality of all before the
Constitution and law, and the protection of that

CONTENTS 11



Yemasnu cyo Bocue u Xepuezosune — 1964-2014 — Constitutional Court of Bosnia and Herzegovina

3ABPIUEHO CABETOBAHE YCTABHMX CYJAOBA

PA3BWUTAK JEMOKPATWIE MOIPASYMEBA
[I0CNELHO OCTBAPMBAHE YCTABHOCTH

MNurawa HOja Cy pazmMarpaHa Ha OBOM CaBeToBakwy o GuTHOr cy 3Hauaja 2a YHYNHH
ApYWTEeH0-eHOHOMCHHN M NONMTMYHM Pa3Boj Hauwler ApywTea. — YYecHWUu caseTo-
Bala YNYTHAM NOZAPABHM Teierpam npepcegHuny Tury .

Jyae je ¥ Beorpany 3aBpuieHo
CABETORAILE YCTARMMX CYHODR O ¥C-
TABHOCTH M SAKOMHTOCTH M YI03R
YCTABHMX CYACBE ¥ PaIRMjamy Co-
MHjanMeTHyKe caMoypaBHe NeMOK-
partije.

Hiatie, oBO caBeTOBamke je ogpaa-
Ho ¥ BEOMA IHAMAjHOM NEpPHORY pa-
3B0ja CONMjanMCTHHEOr CcaMoyITpas-
HOr OPYIITBa M 3Ha'Df oppeheHo y-
K/BYYHBAE YCTABHHX CYACOBA ¥ Dper’
KOHIPecHY aKTHBHOCT Capesa KoMy-
HMCTA M AKTYENHY PacnpaBy o IoJi-
THMEOM CHCTEMY COLM]AMHCTHMEES Ca-
MOYIPaBHe AeMoKpaTHje, Chr yiec-

a0 2
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cyny. HapaBHO, He MOXKe c€ TOBOPHUTHU O JaHAIll-
UM CTaHAapuMa 3alITUTE paBa HUTH O JaHa-
UM [IPaBUMA, allu mieAajyhu Taj mepuon y
OCTaJIUM 3eMJbama ,,COIIMj aTUCTUYKE 3aj e AHULIE”,
a TMorotoBo mienajyhu ,,eBpOICKe 3eMJbe
napJaMeHTapHe JeMOKpaTuje”, MHTEPECaHTaH je
OBaj M3y3€TaK y ApXaBHO) opraHuzanuju. Bpio
je Manu Opoj eBpONCKUX 3eMajba Koje Cy Tajaa
uMalie YCTaBHH CyJl OBOT KaraluTeTa.

VY cBpXy OBOT TEKCTa, Kajia je pujed 0 YcTaBy
COPJ (M couujamuCTUYKUX penyOnuka) u3
1963. rogune, 3anpxaheMo ce UCKJbYYMBO Ha
YCTaHOBJbE®HY M HAUIEKHOCTHMMA YCTaBHHUX
cynosa: YcraBHor cyna COPJ u YeraBHor cyna
CPbuX.

Mertononomku, Tmieaajyhu 1mo ycTaBHOM
,IIPHOpUTETY”, YCTaB HHUje a0 TPEBEIIUK
3Ha4a] yCTAaHOBJbEHY M  HAJIEKHOCTHMA
YcraBHor cyna COPJ (CPbuX), jep je Taj auwo
[0 Ba)XHOCTH CTaBUO H3a HHU3a MOJUTHUKHX
CTaBOBa (COIM]jATUCTUYKO JIPYIITBEHO ypeheme,
caMOyTpaBJbambe, CII0JbHA MOJIMTUKA), alld U 132
KOHCTPYKIIHje Ap»KaBHE BIACTU U (enepanu3ma.
MelhyTum, uCTOpHjCKa AUCTAHIA je¢ OBO JOBEIA,
BpPEIHOCHO, HA HAjBUIIIM HUBO 3Hauaja YcTaBa.

[Tocmarpajyhu ¢ Tauke panuoHanusaiyje u
cuctemMaruke ycraBHe marepuje, Ycta COPJ
rOBOpU O (OCHOBHUM) YCTaBHUM HPHUHIIMUIINMA;
JIFO O CaBE3HO]j AP>KABU U O TUIKO-IPYIITBEHO)]
CTPYKTYpH, YyKJbydyjyhu u 1uo 0 cyiackom
CHCTEMY, YCTaBHOCTH U 3aKOHUTOCTH, Ka0 U JIHO
0 Ha/IJIe)KHOCTUMA, (DYHKIIMjamMa U OpraHu3auju
dbenepasiHe BIACTH TAje C€ Hala3d W YCTaBHU
cyin COPJ. OnakBa cHUCTEeMaTHKa YyCTaBHE
Matepuje Hamehe 3akspyuak ga je Ycrap COPJ
O0MO ,,TEOPH]JCKO-CHCTEMATCKa CKHIla YyCTaBHE
cTpykrype”. Maeja oBako KOHIUITUPAHOT TEKCTa
VYcraBa je ga (couujanucTUyke) pemyOnuke y
CBOJUM YyCTaBMMa ,JlaJjbe paspallyjy u 1mmpe
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right before the Constitutional Court. Certainly,
one cannot talk about the present-day standards
of the protection of rights or about the present-day
rights, however, by taking a look at that period in
the rest of the countries of ,,the socialist union”,
and particularly by taking a look at ,,the European
countries of parliamentary democracy”, this
exception in state organization is interesting.
There was a rather small number of the European
countries, which had had a constitutional court of
this capacity at the time.

For the purpose of this text, when it comes
to the Constitution of SFRY (and of the socialist
republics) of 1963, we will focus exclusively
on the founding and responsibilities of the
constitutional courts: the SFRY Constitutional
Court and the SRBiH Constitutional Court.

Methodology-wise, according to the
constitutional ,,priority”, the Constitution did not
give too great a significance to the establishment
and responsibilities of the Constitutional Court
of SFRY (SRBiH), because it had placed that
section, by importance, behind a number of
political stances (socialist social system, self-
management, foreign policy), as well as behind
the construction of the state authority and the
federalism. However, historical distance brought
this, in terms of value, to the highest level of
significance of the Constitution.

Considered from the point of rationalization
and systematics of constitutional matter, the
SFRY Constitution speaks about (the basic)
constitutional principles; the section on the
federal state and political and social structure,
including the section on the judicial system,
constitutionality and legality, as well as the section
on competencies, functions and organization of
the federal authority, which included the SFRY
Constitutional Court as well. This systematics
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ycraBHM mnopenak’. HapaBHo, omer y parum
UCTOPUJCKUM  OKOJIHOCTMMAa W  TIpaHHUIlaMa
COLIMJAJIMCTUYKOT JIPYIITBEHOT M TOJUTHYKOT
cucrema.

VY KpaTkoM TMperiey OCHOBHMX IpaBa M
cio0o/ia rapaHTOBaHUX YCTaBOM YyKa3yjeMoO Ha
auyHa mpaBa (TpalaHMHA), MOJIMTHYKA IpaBa
(monmuTtHuke cio0oAe) W KOJEKTHBHA IIpaBa
(HalMoHaIHa, KJIacHa, TOJTUTHYKA), TaU3/1BajaMo:
IIPaBO Ha CaMOyTIpaBJbamke, IPAaBO Ha paJl, IPaBo
Ha cio00oay pana, rmpaBa U3 paja M ColMjaTHa
npaBa (Koja MMajy HCTOPH]jCKO-TIOTUTUUKY
JETePMUHAHTy COLMjaTHCTUYKE/KOMYHUCTHYKE
UJICOJIOTHjE, @ Y CAaBPEMEHOCTH IPE/CTaBIbajy
IpaBa Koja,,ce MoJjpa3yMujeBajy’’), Te HOJIUTHYKA
npasa: ci1000/a MUCIH, OTIpeJljeJberha, CaBjeCcTH,
mTaMIe,  yapyKuBama,  PaBHOINPABHOCTH,
roBopa, 300pa M jaBHOT OKyIUbama (Koja Cy
VYcraBoM rapaHToBaHa alM uWja je 3allTHTa
na W TNpuMjeHa Owuia orpaHuyeHa, a Hekajl
W Heus3BpUIMBa 300T jE€AHOMAPTUJHOCTH U
MTOJIMTUYKOT CUCTEMA) KAO U ,,KOJIEKTUBHA IIpaBa’
IOMYT TpaBa Ha M3pakaBame HAIMOHAIHE
NPUNIAAHOCTH M 3aIITUTE MpaBa HAIMOHATHUX
MamHHa Y3 Koja cy Onia mpaBo Ha 00pa3oBame
(y cmucioy mpoTe3ama IpaBa Ha HALMOHAIHO
u3pakaBambe Kpo3 00pa3oBHU CHCTEM — JE€3MK U
MIUCMO), TIPaBO Ha €000y BjepOMCIIOBH]ECTH U
OpPraHU30BabE I[PKaBa M BJEPCKHUX 3ajeIHUIIA.

YcraB nocebHO roBOpHU O IMYHUM CJI000AaMa
WCKa3aHUM Yy TMPUHIHUINMA 3aKOHUTOCTH Y
KPUBUYHOM TOCTYIKY, HCKJbYYUBOM IpaBy
cyla Ja ojIyyyje O JuIIaBalby U TYyOUTKY
cnoboze, MPETHOCTaBIM HEBUHOCTH, 3AILTUTH
JIOCTOjaHCTBA YOBjeKa y KPUBHUYHOM IOCTYTIKY
Y HAKOH Iera, MpaBy Ha of0paHy, Te€ MpaBy Ha
cacinymame. Kao ,,mpaBo auvyHOCTH MOCEOHO
j€ HM3ABOjEHO MpaBO Ha CJI000my KpeTama H
HACTambUBamba, HEMOBPEIUBOCT CTaHa, TajHOCT
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of the constitutional matter forces a conclusion
that the SFRY Constitution was ,,a theoretical and
systematic draft of the constitutional structure”.
The idea behind the text of the Constitution
designed in such a way was for (socialist) republics
to ,,further elaborate and expand the constitutional
order” in their respective constitutions. Naturally
so, within the given historical circumstances and
within the boundaries of the socialist social and
political system.

In the short overview of fundamental rights
and freedoms guaranteed by the Constitution, we
refer to the personal rights (of a citizen), political
rights (political freedoms) and collective rights
(ethnic, class, political), thus we single out the
following: the right to self-management, the
right to work, the right to freedom of labor, the
rights relating to labor and social rights (with
historical and political determinant of socialist/
communist ideology, and in contemporary times
they represent rights which ,are implicit”),
and political rights: freedom of thought,
choice, conscience, press, association, equality,
speech, assembly and public gathering (which
are guaranteed by the Constitution, which
protection, though, and even application were
restricted and, at times, unenforceable due to
the single-party system and political system),
as well as ,,collective rights” such as the right to
express ethnic affiliation and the protection of
rights of national minorities, including the right
to education (in terms of extending the right to
ethnic expression through the educational system
— language and alphabet), the right to freedom
of religion and the organization of churches and
religious communities.

The Constitution deals specifically with the
personal liberties enunciated in the principles of
legality in a criminal procedure, the exclusive
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nygcama Te MpaBO Ha MPaBHH JIMjeK (IIPaBO Ha
xanoy).

OBa, ka0 u Jpyra oBjje HEMOMEHYyTa MpaBa
MOjeIMHIA W/UIIN KOJIEKTUBUTETA, 3alTHheHa cy
HEMOCPEIHOM MPUMjEHOM TMpaBa rapaHTOBAHHUX
y YcTaBy W mpaBa Ha 3allTUTy O]l CaMOBOJbE
Kpo3 OONHKe MpaBHUX CPEACTaBa U CTPYKTypa
crpoBohema.

OHO mTO je HajBaKHHjEe, YCTaB TOBOPU O
YCTaBHOCTH W 3aKOHHTOCTH Ka0 KPYHH CBHUX
MPETXOIHO TIOMEHYTHX TIpaBa U cliodosa.

Ucrtuna, neduHucame MojMOBa yCTaBHOCTH
M 3aKOHUTOCTH WMaK je OWIo TMOMI0KHO
MOJUTUYKOM YTULAjJy, ajlu je Yy CYILITUHU
MOJIUTUYKH YTHIIA], Ka0 U YTHIIA] 3aKOHOAABHUX,
M3BPUIHUX U CYJACKUX opraHa OO OrpaHUuYeH
MOCTOjalbEM/HETIOCTOjalbeM YCTaBHE oJpende
WIM yCTaBHE 3amTure. TO ce€ HapoYuTO
OJTHOCWJIO Ha TPHUHIUI 3aKOHUTOCTU KOjU je
yak ,,(parmentapHo” Ouo HaOpojaH y YcTaBy:
cylpemalija 3aKOHa, MPUOPUTET CaBE3HOT
3aKkoHa, 00aBe3HO 00jaBJbUBAaEK-C  3aKOHA,
Ipornuca M OMNIITHX akara MpHje cTylama Ha
cHary, 3a0paHa peTpOaKTUBHE IIPUMjEHE 3aKOHa,
OIIITA MpaBa ynoTpede nucMa u je3uka UTa.

YcraBHU cyn JyrociiaBuje umao je mocebaH
cTaTyc M Kao ,Cyl W Kao moceOHa ,ycTaBHa
WHCTUTYLIMja”, YHja ce HAIJISKHOCT YOKBUpaBaia
KpO3 3alITUTY YCTaBHOCTH W 3aKOHUTOCTH. OH
je owo onpehen y YeraBy (CDP) Jyrocnaswje,
JOK Cy YCTaBHH CYIOBH (COIIHMjaJIMCTUYKHUX)
penybnuka  Ounum  npeaBuheHu  YctaBoM
Jyrocnasuje a yrBpheHu ycTaBuMa perryOnnka.

Kana ca pnaHamme BpEMEHCKE IUCTaHIIC
MoTNIelaMoO  OfpeI0e  KOojuMa Cce€ TapaHTyje
HE3aBHCHOCT YCTaBHOT Cy/ia, 3a0paHa MUjeliama
OCTaJIUX OpraHa y HUXOB Paj U OMIYYHBAHHC,
BpIIeke (YHKIHje caMO Ha OCHOBY ycTaBa U
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right of the court to decide on the deprivation
and loss of liberty, the presumption of innocence,
the protection of human dignity in a criminal
procedure and thereafter, the right to defense, and
the right to a hearing. As ,,the right of a person”
the right to liberty of movement and residence,
the inviolability of home, the confidentiality of
correspondence and the right to a legal remedy
(the right to an appeal) were specifically singled
out.

These, as well as other rights of an individual
and/or of the collective mentioned here, are
protected through a direct application of the
rights guaranteed in the Constitution and the
right to protection against arbitrariness through
the forms of legal instruments and the structures
of implementation thereof.

The most important thing is that the
Constitution deals with constitutionality and
legality being a crown of all the aforementioned
rights and freedoms.

Indeed, the definition of the terms of
constitutionality and legality was, nevertheless,
subject to political influence, however, in
essence, the political influence, as well as the
influence of legislative, executive and judicial
bodies, was limited by the existence/lack of
a constitutional provision or constitutional
protection. That applied particularly to the
principle of legality, which was ,,fragmentary”
listed in the Constitution: the supremacy of
law, the priority of a federal law, the mandatory
publication of laws, regulations and general acts
before the entry into force, the prohibition of
retroactive application of laws, universal rights
of the use of alphabet and language etc.

The Constitutional Court of Yugoslavia
had a special status both as ,,a court” and as
a special ,constitutional institution”, which
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3aKOHA, MOTIYHA HE3aBUCHOCT Cyluja U HHXOB
arcoJlyTHU UMYHHUTET U TapaHTOBambE MOCEOHUX
MPUBUIIETHjA, 3a4yJUMO CE€ KOJHKO Cy MOJEPHHU
U jeTHaKH — MOXKAA 4aK U (OpMaaHO BHUIIU —
OZIHOC U rapaHIfja 3a He3aBUCHOCT CyJa U3 TOT
JIaJIeKOT BpEMEHA Y OAHOCY Ha Halll JaHaIlbU
cucreM. [lororoBo y cMHCIy YCTaHOBJbEHE
HQ/JISKHOCTH y KOjOj je cTpora mopjena Owua
Ha 3alTUTy YCTaBHOCTH W 3aKOHUTOCTH U3
caBe3Hux nponuca (YcTaBHU cyn JyrociaBuje)
W 3alITUTy YCTaBHOCTH U  3aKOHMTOCTHU
U3 pemyOonuukux mpomuca (yCTaBHHU — CyX
perny0OnMke), Kao W OJICYCTBO CyIpeMaliyje
caBe3HOTr Haj pernyOnuykuM. MyapocT yctaBHOT
NPUHIUIA Ja CBaKo, IITHUTEhH YCTAaBHOCT Ha
,,CBOM TMIOJIPYy4jy”’, ICTOBPEMEHO IITUTH U OIIIITY
YCTaBHOCT, JONpPUHOCHIA je YycKialeHocTH u
TEYHOCTH YCTAaBHOT CUCTEMA.

VYeraBHu cyn  JyrocnaBwje UMHWIN - Cy
NpEACjeTHUK M JIeCeT WIAHOBA KOjH Cy Owmin

M3 YCTABHOIr CYJOA JYTOCNABMIE
Men3uonepu noHoso

Ha nocay?

Ycraowu cypoen Jyrocazeuje w Cpluje cmarpajy aa DEHINOHERN,

HOjM CY MONOEO IENOCNEHNW MPE I0HOHCHE zalipane, ne mory goburs

OTHAZ @WO HMCY MCNYHWAW 3adonom npegswlene yenooo 3a new-
JHOHMCAE NO CHAM TARDHA

3a 200PO MEINOCCASHMX MIBLIMK | IUTO IMAYH Sa ce pagn o naahamy
CTPYUILAED, DAMZ0, JAEOHM O pag- |lf'$>-u:'l}]r xosaliex ZEER W3 TORMTO-
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(MHMCEH Of HMa CTRUNM PoAER CAROC) | yoears CYTIPOTHOST, OCHODERE  OF=
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IMMOCNEHR KOHEYPS Mkt Oraac ce o=
Pa DOHABRATH ¥ 3aX000OM DpeAmMbe-

CERHMIA OPEACEAHNIITRA
MK CCO KOCOBA

I3 OnesHux Hosuna ,,Ilonumuxa’,
24. cenmembap 1981. eodure.

Published in the daily newspaper
»Politika” on September 24, 1981.
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competence was framed through the protection
of constitutionality and legality. It was set forth
in the Constitution of (SFR) Yugoslavia, whereas
the constitutional courts of (socialist) republics
were provided for by the Constitution of
Yugoslavia, and established by the Constitutions
of the Republics.

When we take a look back at the provisions
guaranteeing the independence of the
Constitutional Court, the prohibition of the
interference of other bodies with their work and
decision-making, the exercise of the function
solely on the basis of the Constitution and laws,
the total independence of judges and their absolute
immunity and guarantees for special privileges,
we are surprised by how modern and equal —
perhaps even formally higher — was the approach
and guarantee of the independence of the court
from those old days when compared to our present
system. This being so particularly in terms of the
established competence, which involved strict
division to the protection of constitutionality
and legality under the federal regulations (the
Constitutional Court of Yugoslavia) and the
protection of constitutionality and legality under
the republic’s regulations (the Constitutional
Court of Republic), as well as the absence of
supremacy of the federal over the republic
constitution. The wisdom of the constitutional
principle that everyone, while protecting the
constitutionality in ,their respective territory”,
protects the general constitutionality at the
same time, contributed to the harmonization and
smoothness of the constitutional system.

The Constitutional Court of Yugoslavia
was composed of a president and ten members
who had been elected for a term of eight
years and had been eligible for only one more
additional re-election. Half of the judges had
been elected every four years. The election
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OWpaHu Ha TEpPUOJ O OcaM TOIWHA U MOTIHU
Cy camoO jOIl jeJaHIyT MOHOBO OWTH OWpaHHU.
[TonoBuna cynuja Oupana ce CBake UYETUPHU
roguHe. M300p mipeacjenHuka W cyadja  je
Bpumiio Case3Ho Bujehe Cae3He CkymmTuHe
Ha npujeanor npeacjenuuka Pemyonuke (CDOPJ).
HckibyunBo mpaBo TpejcjenHuka PemyOnuke
omwno je ma omabupa KaHaugare, a YCTaB
HUje IIOCTaB/hba0 HUKAKaB YCJIOB Yy TOIVIETY
npodecHoHaNHUX WM APYTrux KBajlu(uKaluja
3a cyadje, Maja ce IMOoApa3yMHjeBalio Ja ce
Oupajy UCTaKHYTH TPaBHHUIM WIH Jpyra JIAIA
¢ ommtuM aytoputeroM. Cynuje YcTaBHOT cyna
HHUCY MOIVIe J1a 00aBjbajy HEKYy APYTry Op’KaBHY
WM jaBHY QYHKIH]Y (HECTIOJUBOCT (DYHKIIH]a).

Paspjememe cyamje BaH HBeroBe BOJbE MOIIIO
Ce JIECUTH CaMmoO W3y3eTHO, U TO 300T ocyne Ha
Ka3Hy JIMIIaBamka ciiobone, ryOuTKa IMOCIOBHE
CroCOOHOCTH U TpajHE PU3HUKE HECTIOCOOHOCTH,
a cam Cyn je ytBphHMBao Ja JU je JIOULIO O
UCIYHEHha HEKOT Of] HaBeneHux ycnosa. Cynuje
Cy UMayie T3B. alCONyTHU UMYHHUTET (Kao M
MOCJIaHNIU caBe3He CKyNIITHHE) U €BEHTyaJIHU
ryOuTak UMyHHTETa MOTao je na Oyae caMo Ha
OCHOBY ojtyke camor Cyna.

VYBoheme ycTaBHOI CyACTBa Ha MOIAPYY]Y
C®P JyrocnaBuje v COIUjATMCTUYKUX PEITyOIIn-
Ka, na 1 bocHe n XeperoBuHe, npeacTaBbaio
je TpecyiHy TauKy Iyaju3Ma MOJUTHYKOI U
JPYLITBEHOT CHCTEMa KOju je 0uo Biamajyhu y
JaTUM MCTOPH)CKUM OKOJTHOCTHUMA. YCTaBHU Cy-
JIOBH peryoOiauka (QopMHpaHU Cy IO jeJTHAKOM
MIPUHIUITY, a y JaJbleM TEeKCTy he ce moceOHO
0o0pasNIOKUTH  HAJISKHOCT, OpOJHOCT U
¢ynkumonucame YcraBHor cyna CP boche u
XepueroBuHe.
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of the president and of the judges had been
carried out by the Federal Council of the Federal
Assembly upon the proposal of the President
of the Republic (SFRY). It was the exclusive
right of the President of the Republic to select
candidates, and the Constitution had not set any
conditions regarding the professional and other
qualifications for judges, although it had been
implied that distinguished jurists or other persons
having general authority may have been elected.
The judges of the Constitutional Court may not
have exercised some other state or public office
(incompatibility of offices).

The dismissal of a judge against his/her will
may have happened only exceptionally, namely
on account of a sentence of imprisonment, the
loss of capacity to exercise rights and permanent
physical inability, while the Court itself had
established whether any of the foregoing
conditions had been met. Judges had enjoyed the
so-called absolute immunity (as had the members
of the Federal Assembly) and the possible loss
of immunity may have taken place solely on the
basis of a decision of the very Court.

The introduction of constitutional justice in
the territory of the SFR Yugoslavia and Socialist
Republics, including Bosnia and Herzegovina,
represented a turning point for the dualism
of political and social system that had been in
power in the given historical circumstances.
The Constitutional Courts of the Republics had
been formed on an equal principle, and the text
that follows will provide separate explanation of
the competence, the number of judges and the
operation of the Constitutional Court of the SR
of Bosnia and Herzegovina.

S
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Predsjednik i sudije Ustavnog suda
uZivaju imunitet kao i delegati u Skup-
Stini SRBiH.

0 imunitetu sudije Ustavnog suda
odlu¢uje Ustavni sud.

{Clan 392, stav 4. i 5. Ustava SRBiH).

Delegat u Skupitini ufiva imunitet
u vrienju svoje funkcije.

Delegat ne mo¥e biti pozvan na
krivienu odgovornost pritvoren ili
kaZnjen za izrafeno misljenje ili dava-
nje glasa u vijedu &ji je delegat i u
Skupétini.

Delegat ako se pozove na imunitet,
ne moZe na teritoriji drustveno-poli-
ticke zajednice u &ju je Skupdtinu
delegiran biti pritvoren, niti se protiv
njega moZe pokrenuti kriviéni postu
pak bez odobrenja vijeca Skupitine
Ciji je delegat.

Yemaenu cyo bocre u Xepuezosune — 1964-2014 — Constitutional Court of Bosnia and Herzegovina

LEGITIMACIIJA
SUDIJE

USTAVNOG SUDA BOSNE 1
HERCEGOVINE

Delegat moZe biti pritvoren bez odo-
brenja vijeda Ciji je delegat samo ako
je zateden u vrienju kriviénog djela
za koje je propisana kazna strogog
zatvora u trajanju dufem od pet go-
dina. U takvom sludaju driavni organ
koji je delegata liSio slobode duzan
je o tome obavijestiti predsjednika
vijeca, koji to pitanje iznosi pred vi-
jede radi odludivanja da li e se pos-
tupak nastaviti odnesno da li ¢e rje-
Senje o pritvoru ostati na  snazi.

Vijede mofe uspostaviti imunitetsko
pravo i delegatu koji se nije pozvao
na imunitet, ako je to potrebno radi
vrienja njegove funkcije.

Ako vijede nije na okupu odobre-
nje za lifenje slobode odnosno za
nastavljanje krivicnog postupka daje
i o uspostavljanju imuniLetskqg prava
delegata  odlutuje mandatno-iminitet-
ska komisija odgovarajudeg vijeca uz
naknadnu potvrdu vijeca,

(Clan 148. Ustava SRBiH)

Jleeumumayuja cyouje

Judges Identity Card
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USTAVNI SUD BOSNE I HERCEGOVINE

RAZDOBLJE OD 1964. DO
1974. GODINE

Na temelju i u okvirima definiranim Ustavom
SFR Jugoslavije iz 1963. godine, kao i u drugim
republikama tadasnje jugoslavenske federacije, 1
u Socijalisti¢koj Republici Bosni i Hercegovini
1964. godine uspostavljen je Ustavni sud Bosne
i Hercegovine kao poseban ustavni organ,
odnosno institucija. Uspostavljanje, nadleznost,
postupak, te pravno djejstvo njegovih odluka, kao
1 organizacija njegovog rada uredeni su Ustavom

THE PERIOD FROM
1964 TO 1974

The Constitutional Court of Bosnia and
Herzegovina was established in 1964 as a special
authority, i.e. as an institution of the SRBiH
based on the 1963 Constitution of the SFRY
and following the example of other Republics
of the former Yugoslavia. The establishment,
jurisdiction, procedure, legal effects of its
decisions and organization of its activities were
defined in the Constitution of the SFRBiH of 30

Zajednicka sjednica oba doma Narodne skupstine Bosne i Hercegovine prilikom donosenja
Ustava BiH, Sarajevo, april 1963. godine
Joint session of the both Houses of the National Assembly of Bosnia and Herzegovina on the
occasion of the enactment of the Constitution of BiH, April 1963
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Ustavni sud Bosne i Hercegovine — 1964-2014 - Constitutional Court of Bosnia and Herzegovina

SR Bosne 1 Hercegovine
od 30. aprila 1963. godine,
te Zakonom o Ustavnom
sudu Bosne 1 Hercegovine
iz 1964. godine, a pitanja
organizacije, rada itd. uredena
su Poslovnikom. Specifi¢no je
to da su ustavnim sudovima
na podruc¢ju SFRJ, naravno i u
Bosni i Hercegovini, odredene

nadleznosti date 1 saveznim
zakonima, 1 to Osnovnim
zakonom o  preduzeéima

iz 1965. 1 1968. godine, te
Zakonom o konstituiranju
1 upisu u sudski registar
organizacija udruzenog rada iz
1973. godine.

Ustavni sud se sastojao od
sedam clanova, predsjednika
1 Sest sudija. Sudije su birane
na osam godina i mogle su
biti ponovo birane samo na jo§ jedan mandat
od osam godina. Polovina od ukupnog broja
sudija birana je poslije svake Cetiri godine. Prvi
izbor sudija Ustavnog suda SRBiH izvrsila je
Skupstina SRBiH 26. 6. 1963. godine a izmjene
u sastavu Suda uslijedile su tokom 1967. 1 1971.
godine. Sudije su uzivale imunitet kao i ¢lanovi
zakonodavnog organa — Skupstine RBiH.

Ustavni sud je fakti¢ki poceo da radi 15. 2.
1964. godine, kada je odrzana prva sluzbena/
radna sjednica, iako bi se moglo re¢i da formalni
pocetak rada datira od dana prvog izbora sudija
Ustavnog suda, tj. od 26. 6. 1963. godine. Prvu
odluku u nekom predmetu (u formi rjeSenja
kojim se odbacuje prijedlog da Ustavni sud
odlu¢i o zastiti prava podnosioca prijedloga u
postupku koji se vodi pred redovnim sudom

SADRZA)J

Slobodan Marjanovic,
predsjednik
(1964-1971)

Slobodan Marjanovic,
President
(1964-1971)

CAAPHKAJ

April 1963 and the 1964 Law
on the Constitutional Court
of Bosnia and Herzegovina.
The issues relating to its
organization and activities
were specified in its Rules of
Procedure. The particularity
of the constitutional courts
of the SFRY, including that
of Bosnia and Herzegovina,
was that certain jurisdictions
were conferred to them by
federal laws, more precisely
the 1965 and 1967 Basic Law
on Enterprises and the 1973
Law on the Establishment and
Registration of  Associated
Labour Organizations.

The Constitutional Court
had seven members, more
precisely a president and six
judges. The term of judges
was eight years and they were eligible for
reappointment for a final period of eight years.
Out of the total number of judges a half could be
subsequently reappointed every four years. The
initial selection of judges of the Constitutional
Court of the SRBiH was carried out by the
Assembly of the SRBiH on 26 June 1963.
Changes in composition of the Court took place
in 1967 and 1971. The judges enjoyed immunity
just like the members of the legislative authority,
1.e. the Assembly of the RBiH.

The activities of the Constitutional Court
actually started on 15 February 1964 when the
first official/working session was held, although
the formal beginning of its activities dates
back to the initial appointment of judges of the
Constitutional Court - that is 26 June 1963. The
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Razdoblje od 1964. do 1974. godine/The period from 1964 to 1974

k4

USTAVNI SUD BOSNE | HERCEGOVINE IZVORNTIEK
I

BIO): I rets 1/64

a. m. |96 ‘ gﬂd.

Sarajevo,

RIESERJIS /

Ustaval sud Gosne i idoreegovine na mjednici

odrianoj dena 8, maja 1964. godine na osnovu Elana 66.
Zakona o Ustavnom sudu Sosne i Hercegovine r j e 4 L o
J & da se odbaci predlog Furtula Vukosave, kojin je
traiila da Sud odludi o sadtiti njezinih prave u apcru
k¥0ji vodi sa Obardanin Alijom i dr. pred redovain cu-
dom i upravnim orgenina, szbog zemlje koju posjeduje 1
“wjﬂ't

. Cvakve rjedenje Sud je donio szate &to o provu
gvojine na zemlji odluduju eudevi opite nadleinostl, a
ogim toga u toku je i uprevnl poetupak u kome e ce
odludivati o pravu predlagateljice na begluéke somlji-
dtey pe je i u ovom postupku obezbijedjena zadilta nje-
nit prava od strane suda u upravnom aporu. & obzironm du
je obesbijedjena druga sudska zadtita prava, -0 J2 pro-
ma Slanu 229, stav 2, Ustava Soeijalistilike iepublike
Bosne i Hercegovine i Ilamu 37, stav 1. Zakona o Ust.v-
nom sudwy Fosne i Hepeegovine, iskljulena moguénost da
u ovea praveu odluduje Ustavnl oud Fosane 1 hereegovinc.

Uutmu Enm i Hercegoviie
sapjanovic
Sudija

Uastavnog suda Bosne i Hereagwine ,g'/ { é{f
Milutin Djuradkovié

D n al
Rjedenje dostavi:
l.ppdnosiocu predloga -

2.8lufbi evidencije,./  F.04 spis 4/A
i Sudijas)
(M a2 o) ,' LY i AR
LT i
fo 2 feand X

Prva Odluka/Rjesenje Ustavnog Suda Bosne i Hercegovine, 8. maj 1964. godine
First Decision/Ruling of the Constitutional Court of Bosnia and Herzegovina, 8 May 1964
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Ustavni sud Bosne i Hercegovine — 1964-2014 - Constitutional Court of Bosnia and Herzegovina

Pelogodiinjica ustavnih sudova

FAKTOR JACANJA ZAKONITOSTI

MEHMED HALILOVIC

HPOIHCE KPIIMAR
I HEATPAAA

RAZGOVOR SA SLOBODANOM MARJANOVICEM, PRED SIEDNIKOM USTAYNOG SUDA BOSNE | HERCEGOVINE

Pet godins rads novih nstiisclls kso 360 s uslaval su-
dovl nedoveline Je da se dosose sskijuicl o efibovim resul-
tatima, Hlmwlﬂlltnlwnﬂlllm
Oatvarivaeje Taitite walenitesti | nstasmostl s avih neke-
ko godies pokazale 2 svo opravdanost wsisvnib sudove. all
istovremens — Jol jodmem polvrdilo da s ulega me mode
bifl radatak same ovih organa.

tlen sklima (raspediela dohot-
ln, nagradivanie prema rads,
m'rtdl stefenlh prava | siif=
=

Vrifedne je napomeact da se
u pesliedsie vrieme Javiiaja 1
mhtjevi madnth. jadlalca koje
pead Ustavnim sadom pokreta
postapak Ix Feiiim svojih sta-
tuenih prava (os primjer, ukle
dnrge, spajangs, isdvajanje, pei-
pu,lnrdu: § drugs), a da sg pret-
hodne niss horistile svim sred-
#rima | meguincetims da se
nastall spor rikedl, za bad um-
Jamndh loferesa, unictar samne
radne organizecje.

Efikasnije osivarivanje
— O proteklom perkdu - tunkcije Suda

Tekad Jo Marjanovll — ne bi e

mogla dutl rela temslfitila oc-

jena rada jedine mowe IRAtMOCle

Je, sl e, ipaic, mode el da je

Pevodom avos malog Jubllels, nafl saradnlk Mehmed Ha-
Tlavié nq:“lm Y mﬂ.ujodnl&m Ustaveog suds Dosne
I Fercegnvine dragom ﬂnmum Marjansvibem o rttnll-lu-
lkma Jossdainler rads over smis.

= Da 1 iz ovoga o sie Te=
i pml:l.aﬁ da se ovieben!
redingedi nism dovolipe kKori-

Ustavel sad, ocjenfujuél mesr-
eoet | sskonilon peopiss, mal-
o deprinis !n:r,!ehwaju ea
posa W roenim eblasiima dral-
twenog divota | ubvrbleniu u-
stavoosil 1 zakonliostl, Sod je
preted] pojave od Inlecesa I8
ostvartvanje ustavrosti | zako-

mliosts u wibs shefajeva ulrzss
Repuahlifien] shupiing | deugim

&
sl grojim prevem da pred Us
tawmim jmdum poigely pogtu-
pak ogquh\l.ll]e wtanmoatl
[ mkonitosti proplsa®

sam reizso da su nal-
rd‘ ‘.-ru} sahijevs podnliel gra
danl { redes organimclle, dok
fo Telativao mall broj pesdioga
oviadtenih predisgata — soup-

crganima na izvimns pojave
narubayanjs wstavnestl | ko
nitoed, Ova) wid akilvnost] Bu-
da dobife job vedi malbaj u ba-
duder radu,

nica, fsrrine-polititidh  orga-
Fn,_wadora | javndh tuFilaltova,

ljanje ustavmost] 1 ukmllosd :I
vae #voilh #lavevs o kookoels
nim predmetima

Heospormo  je takede da #m
shavovi [oveden| u odbuksma

1 upravnim organima) Ustavni sud je donio na
sjednici odrzanoj 8. maja 1964. godine.

Finansijska sredstva za rad Suda, na prijedlog
Ustavnog suda, planirana su u okviru republickog
budzeta. U postupku pred Ustavnim sudom nije
se placala taksa (istina, prvim Poslovnikom je
bilo odredeno ,,...ukoliko zakonom nije druk¢ije
odredeno”).

Za prvog predsjednika Suda izabran je sudija
Slobodan Marjanovic.

Clanovima 225-231. Ustava BiH utvrdeno je
da je Ustavni sud nadlezan za:

— odlucivanje o saglasnosti republickih zako-
na sa Ustavom SRBiH, kao i o saglasnosti drugih
propisa i op¢ih akata republickih organa, statuta
srezova 1 op¢ina i1 drugih propisa i opéih akata

SADRZA)J

praveu @ samim iim povelads
s 1 obim polova Ustavnog

i GHANJAAA

sl
Skolarine — Yerasuu cyd Bocne u Xepuezosune paspewiaea
nezakonite cyxol Capajescre xpedurne Ganxe u hitanjose
= Pomnaio }

wvodmiu »mohr.mf H\i‘-b "
o%a pojava vile karakteristiing,
kskav S #tev Suds prema fo-
wee § dn Il % on nelte vile pre-
dusimne?

op
s droge nad
chavers faka, sudensia | dre-

y Maxaperoj

(Capajesd, 20, anpaaa) —
Oy ks 0 SuThen Opa-
Paake
sajeqmme gumdane ¥ Ma-
rapcEo] Kpemsrhe Oanxe ¥
Capajeny, Ha ocnoay - janme
PRCTIpARE ONpECRHE 31, Map-
TA OB TOEHMHE, FCTABHM CY
Bocaa u XepuaronMee JoHes
jo opayey Eojom ce moHmm-
Tapajy OAAYEE CADOTA panue
Jajequie  Copaj

PAAEHED, MIFICH PAZHOT OF-
HOLA pyMopomona s
RE M A PEIDGELA O TOME Mo
HOCH  PYRODOANILLY W!t—
ai.

Mk, mopen
ummﬁn. Cane'r DPEAES :mju
Hune Kpeaeras Ganxa y Ca-
pajesy opaymom og 5. anps-
A NPMLAE TONHES HeELgIe-
MHO j@ peiINO A8 BO DpPHX=-

r'|'| t'l' sire

glh Boa. jeRCES  Kpe=- OSBRI
Tatawrd asl o """”l"‘\“."'" awrae Bamxe om V. anpuna 1 ;Fu?l“rc:.;la:amu d}:‘ﬂ‘l—
;r;z“h'-;‘l: o 'r:_!:'r i u leonkret- 21. cenreMOpa NPOWING TOSH= jare 3 Maxapemoj, Maus MX

e kojl na i@ pnd
das evave wits,
nis u skladu s T
'kcm:ra jrrilkof

Hing Grvrino-politididh majed- U [

- Iz dnevnih novina ,,Osloboden]e ;
27, juli 1968.

~ Published in the daily newspaper
o ,,Osloboden]e on July 27, 1968
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Ha 3ajegma. Ha ocnosy o=
BE QRAFES O CF DApelmd-
HI EFEBOCTH M J’Rw =

3fop pagHEX narnlt pag-
me 3ajemumue b ¥
Mamapeno] npeasorom o,m B,
Jyaa 196, romume satpascuo
je yeranuO-cyACKY IALITHTY nomepeH of
NPADA CAMOYTIDATLAIL] [OR-
oanykama  Caneta
pagme Jnjemwse  Kpemerne
(-0 (‘1]’|."|":n
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Constitutional Court took its first decision (a
ruling rejecting a motion wherein the applicant
requested the Court to decide on the protection
of his rights in a procedure conducted before an
ordinary court and administrative authorities) at
its session held on 8 May 1964.

The funds necessary for the work of the Court
were provided for in the budget of the Republic
at the Court’s proposal. No fee was charged for
the procedures before the Constitutional Court
(although the initial Rules of Procedure provided:

.. unless otherwise prescribed by the law).

Mr. Slobodan Marjanovi¢ was elected the
first President of the Court.

Articles 225-231 of the Constitution of BiH
prescribed the following competencies of the
Constitutional Court:
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sreskih 1 op¢inskih organa, te statuta i op¢ih aka-
ta organizacija sa Ustavom SRBiH, republickim
zakonima i1 drugim republi¢kim propisima;

— rjeSavanje sporova o pravima i duznostima
izmedu SR Bosne 1 Hercegovine i op¢ina i
srezova, kao 1 izmedu dviju ili viSe opéina i
srezova na teritoriji SR Bosne 1 Hercegovine,
ako za rjeSavanje takvih sporova zakonom nije
predvidena nadleznost drugog suda;

— rjeSavanje o sukobu nadleznosti izmedu
sudova i republickih, sreskih i op¢inskih organa
na teritoriji SR Bosne i Hercegovine;

— odluc¢ivanje o zastiti prava samoupravljanja
1 drugih osnovnih prava 1 sloboda utvrdenih Us-
tavom, kad su ta prava i slobode povrijedeni poje-
dina¢nim aktom ili radnjom republickih organa i
u drugim slucajevima koje odredi zakon, a nije
osigurana druga sudska zaStita;

— pracenje pojava od interesa za ostvarivanje
ustavnosti i zakonitosti i na osnovu toga davanje
Skupstini SRBiH misljenja i prijedloga radi
osiguranja ustavnosti i zakonitosti i zastite prava
samoupravljanja i drugih sloboda i prava gradana
1 organizacija.

Ustavni tekst iz 1963. godine sadrZi i osnov-
ne odredbe o sastavu Ustavnog suda, o postup-
ku pred Ustavnim sudom, o utvrdivanju smisla
zakona ili drugog propisa. Medutim, ostavlje-
no je da se republickim zakonom bliZze odrede
nadleznost i postupak pred Sudom, kao i prav-
no djejstvo njegovih odluka, te da Ustavni sud
samostalno odreduje svoju organizaciju i rad,
pa su ova pitanja uredena i razradena Zakonom
o Ustavnom sudu Bosne i Hercegovine iz 1964.
godine. Zakonom je, npr., propisano da postupak
za ocjenjivanje ustavnosti i zakonitosti mogu po-
krenuti Skupstina SRBiH, Izvr$no vijece/Vlada
(osim za ocjenjivanje ustavnosti republickih za-
kona), Vrhovni sud BiH (ako pitanje ustavnosti
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— deciding whether the Republic laws,
regulations and general acts of the Republic
authorities, statutes of the county and municipal
authorities and other regulations and general acts of
organizations are compatible with the Constitution
of the SRBiH and other Republic regulations.

— deciding any dispute over rights and
obligations between the SRBiH and municipalities
and counties, between two or more municipalities
and counties on the territory of the SRBiH, if
another court does not have jurisdiction to decide
such dispute,

— deciding the conflicts of jurisdiction
between the courts and the Republic, county
and municipal authorities on the territory of the
SRBiH.

— deciding on the protection of self-
management rights and other rights and freedoms
provided for in the Constitution when such rights
and freedoms are violated by individual acts or
actions of the Republic authorities and deciding
on other cases as defined by the law, provided
that some other court protection is not prescribed;

— monitoring the occurrences aimed at
achieving constitutionality and lawfulness and,
based on that, submitting opinions and proposals
to the Assembly of the SRBiH to secure the
constitutionality, lawfulness and protection of
self-management rights and freedoms and rights
of citizens and organizations.

The 1963 constitutional text provided for the
fundamental provisions on the composition of
the Constitutional Court, procedures before the
Constitutional Court, determination of purpose
of laws or other regulations. However, the
competences of the Court and procedure before the
Court, legal effects of'its decisions, its independent
organization and work were to be prescribed by
the Republic law. Therefore, the aforementioned
issues were regulated and specified in the 1964
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1 zakonitosti nastane u postupku pred sudovima
opc¢e nadleznosti), Visi privredni sud (ako pitanje
ustavnosti 1 zakonitosti nastane u postupku pred
privrednim sudovima), republicki javni tuzilac
(ako pitanje ustavnosti 1 zakonitosti nastane u
radu javnog tuzilastva), opcinska i sreska skup-
Stina ili radna ili druga samoupravna organizacija
(ako je povrijedeno neko njeno pravo utvrdeno
Ustavom), op¢inska i sreska skupstina (u pogle-
du ocjenjivanja ustavnosti i zakonitosti statuta i
op¢ih akata radnih 1 drugih samoupravnih organi-
zacija, odnosno statuta op¢ina i drugih propisa i
op¢ih akata opc¢inskih organa prema kojima od-
nosna skupStina vr§i nadzor nad zakonitoS¢u nji-
hovih akata), organ drustveno-politicke zajednice
koji je na osnovu Ustava i republickog zakona
obustavio izvrSenje propisa ili drugog opceg akta
(zbog njegove nesaglasnosti sa Ustavom ili repu-
blickim zakonom), republic¢ki sekretari/ministri,
svaki u svom djelokrugu, osim za ocjenjivanje
ustavnosti republickog zakona, kao i ustavnosti 1
zakonitosti propisa Izvr$nog vijec¢a/Vlade.

Zavisno od okolnosti utvrdenih u prethodnom
postupku, Ustavni sud, prije odluc¢ivanja, mogao
je dati moguénost odgovaraju¢em organu, odnos-
no organizaciji da otkloni nesaglasnost propisa ili
drugog opceg akta sa Ustavom, odnosno repub-
lickim zakonom. Medutim, kada bi Ustavni sud u
toku postupka utvrdio da republi¢ki zakon nije u
saglasnosti sa Ustavom, o tome bi donosio 1 obja-
vljivao odluku (na sjednici i u prisustvu uc¢esnika),
a odmah bi obavjestavao i Skupstinu SRBiH. Ako
Skupstina u roku od Sest mjeseci ne dovede zakon
u saglasnost sa Ustavom, Ustavni sud odlukom ut-
vrduje da prestaje vaziti zakon, odnosno njegove
odredbe koje nisu u saglasnosti sa Ustavom. Kada
Ustavni sud utvrdi da neki propisi, osim zakona,
ili drugi op¢i akt nije u saglasnosti sa Ustavom ili
republickim zakonom, odlukom poniStava ili uki-
da taj propis, odnosno op¢i akt.
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Law on the Constitutional Court of Bosnia and
Herzegovina. For example, that Law provided
that the procedure for review of constitutionality
and lawfulness could be initiated by the Assembly
of the SRBiH, the Executive Council/Government
(with the exception of review of constitutionality
of the Republic laws), the Supreme Court of BiH
(if the issue of constitutionality and lawfulness
arose in relation to the procedure before the
ordinary courts), the Higher Commercial Court (if
the issue of constitutionality and lawfulness arose
in relation to the procedure before the Commercial
Courts), the Republic Prosecutor (if the issue of
constitutionality and lawfulness arose in relation
to the activities of the Public Prosecutor’s Office),
the municipal and county assemblies or labour
or other self-management organizations (if a
constitutional right was violated), the municipal
and county assemblies (insofar as the review of
constitutionality and lawfulness of the statutes and
general acts of labour and other self-management
organizations was concerned or statutes of
municipalities and other regulations and general
acts of the municipal authorities, the lawfulness
of which was subject to a review by the relevant
assemblies), the authorities of socio-political
communities that suspended the enforcement
of regulations or other general act based on the
Constitution or Republic laws), the relevant
Republic Secretaries/Ministers, with the exception
of review of constitutionality of Republic laws,
and in case of review of constitutionality and
lawfulness of the regulations of the Executive
Council/Government.

Depending on the circumstances established
in the preliminary procedure, the Constitutional
Court, before taking a decision, could give the
relevant authority or the relevant organization
an opportunity to remove the incompatibilities
of regulations or other general acts with the
Constitution or the Republic law. However,
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Razdoblje od 1964. do 1974. godine/The period from 1964 to 1974

USTAVNI 3UD S.R. B:.L.H.
SARAJEVO

SLUZBENI LIST

SOCIIALISTICKE REPUBLIKE BOSNE | HERCEGOVINE

God, XXI — Broj 25

Na osnovu &lana’ 14. stav 2. Ustavnog zakona o
sprovodenju ustava Socijalisticke Republike Pozne i
Hercegovine, republiéki sekretar za finansije donosi

PRAVILNIK

O UKIDANJU PRAVILNIKA O NACINU ISPLATE
DOTACLIE SREZOVIMA

1
Ukida se Pravilnik o naéinu isplate dotacije grezo-
vima (»Slufbeni list SRBiH« broj 16/61).
II !
Owvaj pravilnik stupa na snagu osmog dana od dana
objavijivanja u »Slubenom listu SRBiHe,

Broj 2485 Republitki sekretar

14. juna 1965. godine za finansije
Sarajevo Niko Filipovié, s. r.

Subota, 26, juna 1965.

181

Na osnovu é&lana 14, stav 2. Ustavnog zakona o
sprovodenju Ustava Socijalistifke Republike Bosne i
Hercegovine, republitki sekretar za unutragnje poslove

izdaje
NAREDBU
0 PRESTANKU VAZENJA NAREDBE 0O DRZANIU I
SMJESTAJU ZAPALJIVIH TECNOSTI U
PRODAVNICAMA NA MALO, U ZANATSKIM-
PREDUZECIMA I RADIONICAMA ZA DNEVNU
UPOTREBU, U MAGAZINIMA ZANATSKIH
RADIONICA T U PRIVATNIM STANOVIMA T O
SMIESTAJU I PROMETU ZAPALJIVIH TECNOSTI
U PODZEMNIM TANKOVIMA 1 POKRETNIM
PUMPAMA ZA SNABDIJEVANIE
AUTOMOBILSKOG SAOBRACAJA
Clan 1.
Naredba o drianju i smjeitaju zapaljivih tednosti
u prodavnicama na malo, u zanatskim preduzcéima i
radionicama za dnevnu upotrebu, u magazinima za-
natskih radionica i u privatnim stanovima i o smie-
ftaju i prometu zapaljivih teénosti u podzemnim tanko-
vima i pokretnim pumpama za snabdijevanie autcmo-

- Odluke Ustavnog suda BiH objavljivane su

u ,Sluzbenom listu SRBiH” (ilustracija)
Ova naredba stupa na snagu osmog dana nakoen

T’ﬁ?&‘éﬁ%‘&? the Constitutional C ourt of
" BiH published in the Official Gazette of

SRBiH (ilustration)

Pretplata za 1965 g. 1.500 din.
Cijena ovom brojo je din. 100
Ziro rafun 702-111-§02-29
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ODLUEA USTAVNOG SUDA BiH, EOJOM SE-UKID:l
CLAN 170, STAY 3. STATUTA OPSTINE BILECA

Ustavni sud Bosne | Hercegovine, ocjenjujudi
ustavnost odredbe élana 170. stav 3. Statuta opétine
Bile¢a na osnovu javne rasprave edriane 2. juna 1963,

godine, donio je
ODLUKU

Ukida se odredba ¢lana 170. stav 3. Statuta op-
iine Bileda (»Sluibeni glasnik sreza Mostars broj 14
od 16. jula 1964, godine) koja glasi: »U izuzetnim slu-
¢ajevima objavljivanje odredenih opitinskih propisa
moZe se Vraiti i na oglasnoj tabli Skupétine opétine i
mjesnih ureda, s tim da se imaju naknadne u najkra-
éem roku objaviti u »SluZbenom glasniku sreza Mo-
stars.«

Ova odluka objavice se u *Sluibenom listu SEBiH«
i u »8luibenom glasniku sreza Mostare.

- Ustavni sud Bosne i Hercegovine donio je owvu
odluku iz sljedeéih razloga:

Razmatrajuci odredbe Statuta opétine Blleda koje
ge odnose na objavljivanje propisa Ustavni sud je na
sjednici od 13, aprila 1965. godine po viastitoj inicija-
tivi pokrenuo postupak za ocjenjivanje ustavnosti ad-
redbe ¢lana 170, stav 3. Statuta. .

Clanom 216, stav 2. Ustava SRBiH utvrdena je
ustavna cbaveza da se svi opétinski propisi obiavljuju
u sluzbenom glasilu koje bude odredens statutom op-

* #tine, Ova) prinecip usvaja i &lan 170. stav 2. Statuta

opétine Bileca odredujuci da se propisi Skupétine |
njenih organa objavijuju u »Sluibenom glasniku sreza
Mostars.

Ustav insistira na ovakvom objavljivanju propisa
radi potpunijeg ostvarivanja naéela ustavnosti j zako-
titosti u radu drzavnih i drugih organa. Ustavin oba-
veza objavljivanja propisa u sluZbenom glasilu ima za
¢ilj da drzavni organi na vrijeme donose propise, da
propisi na vrijeme budu objavljeni da bi pravovre-
meno mogli da stupe na snagu. Samo propis objav-
ljen u sluzbenom glasilu je uvijek dostupan Zradaninu
i organizaciji na koje se odnosi i na osnovu koga ovi
ostvaruju svoja prava i izvriavaju svoje obaveze, o éemu
moraju biti unaprijed obavijefteni. Samim tim potpu-
nije se ostvaruje i nafelo javnosti u radu driavnih
organa. Objavijivanje propisa u slufbenom glasilu im@
narodity znafaj za ostvarenje nadela zaftite ustavnosti
i zakonitosti i zbog toga, jer se samo tako objavljeni
propisi mogu stalno pratiti od strane organa kojima
je Ustav povjerio funkeiju staranja o ustavnosti i za-
konitosti.

SADRZA)J

CALPXKA)

CONTENTS

25



Ustavni sud Bosne i Hercegovine — 1964-2014 - Constitutional Court of Bosnia and Herzegovina

Kao sto je ve¢ navedeno, pored Ustava SFRJ
1 Ustava SRBiH, Ustavni sud SRBiH je, kao i
drugi ustavni sudovi u SFRJ u to vrijeme, svoju
nadleznost crpio 1 iz nekoliko saveznih zakona,
1to:

— rjeSavanje sporova izmedu dijelova predu-
zeca, odnosno radnih jednica i1 radnih organi-
zacija o statusnim pitanjima, kao 1 o drugim
samoupravnim pravima (Osnovnim zakonom o
preduzecima), te

— pokretanje spora pred ustavnim sudom u
pogledu ispunjenja uvjeta predvidenih za orga-
niziranje osnovne organizacije (Zakon o kon-
stituiranju 1 upisu u sudski registar organizacija
udruzenog rada).

Zanimljivo je da je Ustavni sud povremeno
rjeSavao i predmete u kojima je od ovoga organa
trazeno da razli¢itim podnosiocima daje pravne
savjete, misljenja, te intervencije kod drugih or-
gana. U ovim stvarima, u vecini slucajeva, pod-
nosiocima su davana potrebna uputstva, ili su sa
njihovim podnescima upoznavani zainteresirani
organi.

NEZAKONIT MJESN] SAMODOPRHNOS

Jakov PAPO

PRAKSA UEAZUJE da se birsla vidjelo da na podrujima nog cdnosa
Sod weijele wolilel beo) odb |.=a a rx koje je pulem rborowa birala
I-n.cd("uu manog sam n-\.mtrn mjean!  samodoprl o

-

1Z PRAKSE USTAVNOG SUDA BOSNE I HERCEGOVINE

per #¢ diju ma 1me mjesnog samodoprinoga, kao
palkrifa efelktivath brolkova ra-
dy na teseny, pdmsspe odvele-
nog Evola od porodice, newa-
\I!'D o radnog deprincsa rad-

smim zajedn

rijed o ﬂ\ﬂl\]('\'\
Jely naselja. Na b’
opitinska skupitina R\.'!1l fe
mjesn] sersodoprince za re-
podrulis koje obuhvata Dt 2bo-
rova birafa | to za jedan rajed-
B—\‘-"ﬁ objekal — kgradnju oama
i . Mpesnl samo-
za Etave ove podrstje
”h o:nwu :a'ldJ.J-

Enske shup-
so, pored ostalog,

0 zavodenje mjesneg
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oss, gdie jo rijed o

uslov da s za zavodenje mje-
sog samodoprincsa mora Izja-
snitl weling birata.

Po predstavel grups grsdesss .

palreniut Jé poktupak a ocje
njivanje znkonlicsti odluke o za-
wvedenfu miemog ssmodopring.
=& koju je donlicla Jedna mjesna
esjednlca. Ovom odlukem zave:-
den e mjesnl s doprinoy U
radu za sva lica ja od 10
koding | 1o za milEkarce do &
goding a zm fene do bl pod. sta-
rostl, mada je v Zakonu odre-
deno ds se mjesni samodopri-
nod u rade mode zaveditl zs
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Iz dnevnih novina ,,Osloboden]e 17
april 1971. godine

Published in the daily newspaper
»Oslobodenje” on April 17, 1971
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when the Constitutional Court found during
the proceedings that a Republic law was not
compatible with the Constitution, it would take a
decision on it, it would pronounce that decision
(at the session and in presence of the parties)
and it would inform the Assembly of the SRBiH
immediately thereafter. If the Assembly failed
to bring the challenged law into line with the
Constitution within a time limit of six months,
the Constitutional Court would take a decision
to invalidate the challenged law or the provisions
which were incompatible with the Constitution.
When the Constitutional Court found that
regulations, excluding laws, or other general
acts were incompatible with the Constitution
or the Republic law, it would take a decision to
invalidate or quash the challenged regulations or
general acts.

As already mentioned, the Constitutional
Court of the SRBiH, just like any other
constitutional court of the SFRY, had the
following jurisdictions deriving from, in addition
to the Constitution of the SFRY or Constitution
of the SRBiH, a few federal laws:

USTAVNI SUD BIH

* Ponistene odluke
opstina Glamoca
i Gradacca

Ponlitene odiuke o zovoden]u mjesnog
mje samodoprinosa ng podruéju Hasida,
: odnosno v selu Samarevac

NA  NEDAVNO ODRZANOJY favnof  ras-
pravi Ustavni sud Bosne i Hercegovine pro-
glasin je odiuke skupStina opStina Glamod i

Gradaiae o zavodenjy mjesnog samodopri-
noes na nadrn®h Wasifa ndnosnn i gelo Sa-

Iz dnevnih novina ,,Oslobodenje”,
17. august 1973. godine.

Published in the daily newspaper
»Oslobodenje” August 17, 1973
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Dr SALAMON KONFORTI

PRVA DESETOGODISNJA
JUDIKATURA
USTAVNOG SUDA =
BOSNE | HERCEGOVINE

(19-1913)

Dokumentacioni materijal- - _j

Sarajevo, 1976.

Najvaznije odluke i njihov utjecaj
na drustveno-politi¢ki Zivot u Bosni i
Hercegovini

Ustavno sudstvo u SFRJ/SRBiH, uve-
deno 1963. godine, s vremenom je postalo
najznacajnija institucija zastite ustavnosti 1 veo-
ma vazna institucija zasStite zakonitosti.

Zbog nadleznosti da ukinu ili poniSte
neustavne ili nezakonite akte i time ih iskljuce
iz pravnog sistema, ustavni sudovi, kao i danas,
nazivani su ,,negativnim zakonodavcem”.

U prvoj deceniji djelovanja Ustavni sud BiH
je donio veliki broj znacajnih odluka (viSe od
700 odlucenja: odluke, rjeSenja, zakljucei) Ciji
je utjecaj na drusStveno-ekonomske i politicke
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— deciding disputes between the parts of an
enterprise, labour units, labour organizations
over the issues relating to the status and other
self-management rights of (the Basic Law on
Enterprises) and

— referring disputes to the constitutional
court on the issue relating to the fulfilment
of requirements necessary to organize basic
organizations (the Law on Establishment and
Registration of Associated Labour Organizations).

It is interesting to note that occasionally the
Constitutional Court decided the cases in which it
was requested to give legal advices and opinions
to various applicants and to give instructions to
other authorities. In such cases, the applicants
were mostly given necessary instructions or
the interested parties were informed of their
applications.

The landmark decisions and their
impact on social and political life in
Bosnia and Herzegovina

Over the years the constitutional judiciary in
the SFRY/SRBiH, which was introduced in 1963,
has become the most important institution for
protection of constitutionality and very important
institution for protection of lawfulness.

The constitutional court was called, just as it
is called today, the ,,negative legislator” for its
jurisdiction to invalidate or quash unconstitutional
or unlawful acts and thus exclude them from the
legal system.

In the first decade of its work, the
Constitutional Court of BiH took a number of
important decisions (more than 700 decisions,
rulings and conclusions), whose impact on
social, economic and political relations and life
in BiH and, generally, on the rights of citizens
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odnose i zivot u BiH, odnosno uopée na prava
1 interese gradana ili odredenih subjekata bio
nesumnjivo velik. lako se radilo o novom
institutu  (,,ustavno sudovanje”), imajuéi u
vidu vrijeme i odnose u kojim je Sud djelovao,
odluke Ustavnog suda znacajno su utjecale kako
na zakonodavnu aktivnost tako i na primjenu,
odnosno izvrSavanje zakona i drugih propisa.
Ve¢ tada Ustavni sud je postao korektivni faktor
koji je postepeno sve vise dobivao znacaj.

Prije svega, to se odnosi na odluke iz oblasti
»apstraktne ocjene ustavnosti”, tj. odlucivanja o
saglasnosti zakona, drugih propisaiop¢ih akatasa
Ustavom, kao 1 ocjene zakonitosti, tj. saglasnosti
op¢ih akata itd. sa republickim zakonima. U
okviru tih nadleznosti Ustavni sud je rjesavao
sporove koji se odnose na objavljivanje propisa
1 op¢ih akata (dostupnost propisa gradanima),
povratnog djelovanja propisa i1 opcih akata
(retroaktivna primjena), na pitanja iz oblasti
doprinosa i poreza gradana, komunalnih taksi i
usluga, zatim, na pitanja u vezi sa koriStenjem
gradskog (gradevinskog) zemljiSta, iz oblasti
licnih dohodaka (placa), na troSkove $kolovanja
(upisnine, Skolarine 1 sl.) i druga pitanja iz
oblasti obrazovanja 1 odgoja, pitanja iz oblasti
socijalnog osiguranja (zdravstveno, penzijsko i
invalidsko) itd.

U jednom broju slucajeva Ustavni sud je
ocjenjivao ustavnost i zakonitost propisa i op¢ih
akata koji viSe nisu bili na snazi.

Vise odluka je doneseno u postupcima ocjene
,statutarnosti”, tj. ocjenjivanja propisa i opceg
akta (u cjelini ili pojedinih odredaba) u odnosu
na odredbe statuta, te saglasnosti opceg akta sa
samoupravnim sporazumom (kao aktom kojim
su se, u skladu sa ustavom i zakonom, uredivali
druStveno-ekonomski 1 drugi samoupravni
odnosi) kao, npr., udruzivanje rada i sredstava,
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and certain stakeholders was indubitably
enormous. Although this was a new mechanism
(conmstitutional judiciary), taking into account
the period and relations within which the Court
acted, the decisions of the Constitutional Court
had significant influence both on the legislative
activity and on the application and enforcement
of laws and other regulations. Even then the
Constitutional Court was a correction factor
which was gradually increasing its significance.

In the first place, this encompasses the
decisions relating to the ,abstract control of
constitutionality”, i.e. the decisions on the
compatibility of laws, other regulations and
general acts with the Constitution and review of
lawfulness, i.e. the compatibility of general acts
with the Republic laws. Within the framework
of these competencies, the Constitutional
Court decided on the disputes over the issues
of publication of regulations and general acts
(the accessibility of regulations to citizens),
reversible effects of regulations and general acts
(retroactive application), the issues relating to the
contributions to pension and disability insurance,
taxes, communal fees and services, the issues
relating to the use of construction land, the
issues relating to the personal income (salaries),
education fees (enrollment fees etc.) and other
issues in the area of education and bringing up
and issues in the area of social insurance (health
care, pension and disability insurance) etc.

In a number of cases, the Constitutional Court
decided on the constitutionality and lawfulness
of regulations and general acts which were no
longer in force.

Several decisions related to the procedure fora
review of ,,statute compliance”, i.e. the procedure
for a review of compatibility of regulations
and general acts (partially or as a whole) with
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utvrdivanje osnove plana i uskladivanje interesa
u drustvenoj podjeli rada, osnove i mjerila za
raspodjelu dohotka itd.

Znacajna nadleZnost Ustavnog suda odnosila
se na rjeSavanje sporova o pravima i duZznostima
izmedu druStveno-politickih zajednica (izme-
du SR Bosne i Hercegovine i op¢ina, ranije 1
srezova), kao 1 izmedu dviju ili viSe op¢ina (ranije
1 srezova) na teritoriji SR Bosne 1 Hercegovine
(ako za rjeSavanje takvih sporova zakonom
nije predvidena nadleznost drugog suda). Vise
odluka je doneseno u oblasti rjeSavanja sukoba
nadleznosti izmedu sudova 1 republickih 1
op¢inskih organa (negativni ili pozitivni sukob
nadleZnosti). Veoma su znacajne i odluke iz
oblasti zaStite, u to vrijeme, samoupravljanja u
radnim organizacijama (preduzec¢ima).

U to vrijeme ostvarivanju ustavnosti i zakoni-
tosti znacajno je doprinosila ,,proaktivna” na-
dleznost Ustavnog suda, tj. mogucnost da, prateci
pojave u ovoj oblasti, Republickoj skupstini, kao
zakonodavnom organu, daje misljenja i prijedlo-
ge za donoSenje republickih zakona i1 preduzima
druge mjere radi osiguravanja ustavnosti i zako-
nitosti, te zastite prava samoupravljanja i drugih
sloboda i prava gradana i organizacija, §to je Sud
u vise navrata i ¢inio.

Ne ulazec¢i u Siru elaboraciju, slijedi pregled
znacajnijih stavova Ustavnog suda u pojedinim
oblastima.

Ocjena ustavnosti i zakonitosti

Opc¢a kontrola normativne 1 regulativne
djelatnosti (ocjenjivanje ustavnosti i zakonitosti)
obuhvatala je znacajan dio nadleZnosti Ustavnog
suda u prvih 10 godina djelovanja.

U okviru te nadleznosti Ustavni sud, pored
ostalog, kao vaznim ustavnopravnim pitanjima, u
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the provisions of statutes, and compatibility of
general acts with self-management agreements
(as acts regulating social, economic and other
self-management relations in accordance with
the Constitution and law) such as the association
of funds and labour, determination of plans and
balancing of interests in division of labor and
basis and criteria for distribution of income etc.

The Constitutional Court had a significant
competence for deciding the disputes over
rights and duties arising between socio-
political communities (between the SRBiH
and municipalities (or the counties at an earlier
time), between two or more municipalities (or
the counties at an earlier time) on the territory
of the SRBiH (unless some other court had
the competence for deciding such disputes).
Several decisions taken related to the disputes
of conflict of jurisdiction between the courts
and the Republic and municipal authorities
(negative or positive conflict of jurisdiction). The
Constitutional Court took important decisions
relating to the protection of self-management
within the then labour organizations (enterprises).

At that time, the ,,proactive” jurisdiction of
the Constitutional Court significantly contributed
to the protection of constitutionality and
lawfulness. It related to possibility to monitor
occurrences and, by doing so, to give the Republic
Assembly as a legislative authority opinions
on and proposals for the Republic laws and to
undertake other measures aimed at safeguarding
constitutionality and lawfulness, and protection
of self-management rights and freedoms and the
rights of citizens and organizations, which was
done on several occasions by the Court.

Refraining from the extensive elaboration,
here is an overview of important views taken by
the Constitutional Court in certain areas.
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prvo vrijeme intenzivno, a povremeno 1 kasnije,
bavio se pitanjima (ne)objavljivanja propisa i
op¢ih akata, odnosno njihovim stupanjem na
snagu, jer se donosioci propisa i op¢ih akata nisu
uvijek pridrzavali ustavnih i zakonskih odredaba
o obavezi da se propisi objave prije nego S$to
stupe na snagu. Tako je, razmatrajuci praksu u
op¢inama utemeljenu na neustavnim odredbama
njihovih statuta (u to vrijeme op¢ine su ve¢ imale
svoja sluzbena glasila), Ustavni sud uocio da se
neki opcinski propisi ne objavljuju, dobar dio se
objavljivao samo na oglasnoj tabli, neki propisi su
objavljivani u sluzbenim glasilima, i to sa velikim
zakaSnjenjem 1 sl.). Djelovanjem Ustavnog suda
postepeno je neutralizirana ovakva protivustavna
praksa. U vezi sa tim pitanjem Ustavni sud, npr.,
u decembru 1964. godine obratio se pismom
Skupstini SRBiH radi preduzimanja mjera kako
bi op¢ine osigurale da se njihova sluzbena glasila
redovno izdaju 1 tako propise prije njihovog
stupanja na snagu ucinile dostupnim gradanima i
drugim subjektima na koje se odnose. Nakon toga
Skupstina SRBiH je donijela 1 Zakon o objavlji-
vanju propisa i drugih opc¢ih akata. Ipak, vec
1965. godine Ustavni sud, na vlastitu inicijativu,
pokrenuo je postupak za ocjenjivanje ustavnosti
pojedinih odredaba ¢ak 37 opc¢inskih statuta (u
toku postupka op¢inske skupstine, osim u jednom
slucaju zbog Cega je donesena odluka o ukidanju
neustavnih odredaba, uskladile su svoje statute,
pa je postupak obustavljen).

S obzirom na to da se u pojedinim op¢inskim
propisima, kao 1 op¢im aktimaradnih organizacija
1 radnih zajednica Cesto nalazila zavr$na odredba
da propis ,,stupa na snagu odmah”, ili da propis
»Stupa na snagu danom donoSenja”, a u nekim
slucajevima nije ni bilo odredbe o stupanju na
snagu, Ustavni sud se nerijetko bavio 1 pitanjem
stupanja na snagu propisa i drugih op¢ih akata.
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Review of constitutionality and legality

The general control of normative and
regulatory activities (review of constitutionality
and legality) encompassed significant part of the
competences of the Constitutional Court during
the first 10 years of its activities.

Within the scope of that jurisdiction, the
Constitutional Court dealt with important
constitutional issues, and it did so intensively
at the beginning and occasionally at a later
point, which related to the publication/non-
publication of regulations and general acts or
their entry into force as the authorities which
adopted such regulations and general acts did
not always comply with the constitutional and
law provisions obliging them to publish them
before they entered into force. So, for example,
the Constitutional Court, when considering the
practice which some municipalities applied
on the basis of unconstitutional provisions of
their Statutes, noticed that some municipal
regulations were not published, great part of
them was published on notice board, some
regulations were published after the time limit
etc.). The acts of the Constitutional Court
neutralized such unconstitutional practice.
So, for example, in December 1964 the
Constitutional Court addressed a letter to the
Assembly of the SRBiH requesting it to take
measures ensuring the publication of municipal
official gazettes on a regular basis and making
it possible for their regulations to be accessible
to citizens and authorities before their entry into
force. Shortly afterwards the Assembly of the
SRBiH adopted the Law on the Publication of
Regulations and other General Acts. However,
in 1965 the Constitutional Court, on its own
motion, instituted the procedure for a review of
constitutionality of a number of provisions of
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Nakon intervencije Ustavnog suda takvi nedos-
taci su svedeni na manju mjeru (rjede slucajeve)
a postepeno 1 potpuno otklonjeni.

Osnovni stavovi Ustavnog suda su, npr.:

— Propis, odnosno op¢i akt koji nije objav-
ljen nije stupio na snagu i ne moze proizvoditi
nikakvo pravno djejstvo;

— U statutu op¢ine mora se odrediti koji se
op¢inski propisi, po izuzetku, mogu prethodno
objaviti samo na oglasnoj tabli, a ne moze se
ostavljati moguénost da skupstina opcine, od
slucaja do sluc¢aja, odlucuje o ovakvom nacinu
objavljivanja svojih propisa;

— Statut 1 drugi op¢i akti radne organizacije
moraju biti objavljeni prije stupanja na snagu;

— Nema osnova za pokretanje postupka za
ocjenjivanje ustavnosti i zakonitosti op¢ih akata
zbog povrede odredaba o postupku donosSenja,
objavljivanja i stupanja na snagu ako je svrha
tih odredaba (da se pruzi mogucnost radnicima
da na nacrt, odnosno prijedlog op¢eg akta iznesu
svoje primjedbe 1 prijedloge 1 da se upoznaju
sa sadrzinom op¢ih akata) postignuta i na drugi
svrsishodan nacin.

Ustavni sud se ¢esto bavio pitanjem povrat-
nog djejstva (retroaktivnost) u propisima i opéim
aktima rjeSavanjem konkretnih predmeta 1/
ili pracenjem pojava koje su od interesa za os-
tvarivanje ustavnosti 1 zakonitosti, te izvjeSta-
vanjem nadleznih organa. Pored ostalog, ukaza-
no je na to da su organi pojedinih komunalnih
zajednica socijalnog osiguranja donosili neke
odluke sa retroaktivnim djejstvom, pravdajuci
to, uglavnom, objektivnim razlozima (potreba
za ve¢im sredstvima u slucaju kada su savezni 1
republicki propisi doneseni sa zakasnjenjem). U
viSe navrata Ustavni sud je poniStavao odredbe
sa retroaktivnim djejstvom nakon Cega se broj
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no less than 37 municipal statues (the municipal
assemblies harmonized their statutes during the
proceedings so that they were suspended, with
the exception of one case in which the Court took
a decision to quash unconstitutional provisions).

Given the fact that the final provision
stipulating that the regulation ,.enters into force
immediately” or that the regulation ,,enters into
force on the date of its adoption” existed often
in some municipal regulations and general acts
of labour organizations and labour communities,
whereas in some cases there was no such
provision, the Constitutional Court often dealt
with the issue of entry into force of regulations and
other general acts. Following the interventions of
the Constitutional Court, such deficiencies were
reduced to a minimum (rare cases) and they were
gradually completely removed.

For example, the principal views of the
Constitutional Court were:

— The regulation or general act which is not
published does not enter into force and cannot
not have any legal effect;

— The statutes of municipalities must
determine which municipal regulation, as an
exception, may only be published on notice
board, thus the municipal assemblies are not
given the possibility to decide on the manner of
publishing of its regulations on a cases by case
basis;

— There are no grounds for instituting
proceedings for a review of constitutionality
and lawfulness of general acts for violation of
provisions in the procedure for publication and
entry into force if the purpose of such provisions
(to make it possible for workers to present remarks
and proposals for draft general acts and become
acquainted with the content of general acts) has
been reached in another purposeful manner.
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takvih slu€ajeva znatno smanjio. Sli¢no je bilo sa
nekim pravilnicima o raspodjeli li¢nih dohodaka
(placa). U slucajevima kada retroaktivna primje-
na propisa ide u korist interesenata (tzv. retroak-
tivnost in _favorem), Ustavni sud je usvajao stav
(na ovaj ili onaj nacin) da takva retroaktivnost, u
nacelu, ne bi bila protivustavna ukoliko stvarno
ne bi bilo povrede nicijeg ve¢ ranije utvrdenog
prava.

Osnovni stavovi Ustavnog suda su, npr.:

— Utvrdivanjem obaveze radnih organizacija
da placaju dodatni doprinos za zdravstveno
osiguranje sa povratnim djejstvom 1 prije
nego Sto odluka o dodatnom doprinosu bude
objavljena povreduju se samoupravna prava
radnih organizacija, ukoliko im odluka namece
vece obaveze nego §to su ranije imale;

— Odredba u pravilniku o raspodjeli li¢nih
dohodaka u organima uprave op¢inske skupstine
,»,da ¢e se ovaj pravilnik primjenjivati od pocetka
godine” nije protivna Ustavu, jer je u republickom
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The Constitutional Court often dealt with
the issue of reversible effects (retroactivity)
of regulations and general acts by deciding on
the cases or by monitoring the occurrences in
the interest of protection of constitutionality
and lawfulness and by informing the relevant
authorities of it. It was noted, inter alia, that
some communal authorities in charge of social
insurance took decisions having retrospective
effects by providing mainly objective reasons
(the need to have greater funds in the cases in
which federal and Republic regulations were
adopted with delay). On several occasions, the
Constitutional Court quashed the provisions
having retrospective effects, which was followed
by reduction in such cases. The situation was
similar when it comes to the cases relating to
the distribution of personal income (salary). In
the cases where the retrospective application of
regulations was more favourable to the interested
party (the so-called retroactivity in favorem), the
Constitutional Court took the view (in one way
or another) that in principle such retroactivity
was not unconstitutional if there was no violation
of the previosuy determined right.

For example, the principal views of the
Constitutional Court were:

— The imposition of obligations on the
labour organizations to pay additional health
care insurance contributions with reversible
effects before the publication of the decision
on the additional contributions amounted to
the violation of self-managements rights of the
labour organizations if the decision imposed more
obligations than those imposed at an earlier point;

— The provision of the Rules on the Personal
Income Distribution of the administrative
authorities of the municipal assembly reading
that ,,these Rules will apply as of the beginning
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Razdoblje od 1964. do 1974. godine/The period from 1964 to 1974

-

Petak, 31. decembra 1985.

Ustavni sud
Ustavni sud Bosne i Hercegovine, ocjenjujudi u-

stavnost | zakonitost odredbe stava 2. ¢élana 26. Sta- -

tuta Uéiteljske skole u Mostaru kao i odredaba Od-
luke o dielomiénom pladanju trofkova od strane ude-
nika koji ponavijaju razred, na osnovu javne ‘raspra-
ve od e 25, novembra 1965 godine donlo je

ODLUKU

Ponistavaju se:

1. odredba stava 2. {Tana 26, Statuta Ugiteljske
Skole u Mostaru keja glasi:
] =Udenik koji ponavlja razred zbog necpravdanih
razloga (nezalaganje u udenju i sli¢no) snosi 500
trofkova skolovanja. Troskeve utvrduje upravni a&-
bor za svaku Bkelsku godinu i razred= |

2. Odluka o djelomignom pladanju troikova od
strane udenika koji ponavljaju razred od 5. marta
1065, godine, koju je donio Upravni odbor Utiteljske
ikole u Mostaru.

Ova odluka objavide se u =-SluZbenom listu SR
BiH=.

Ustavni sud Bosne | Hercegovine donio je ovu
odluku iz sljededih razloga:

Povodom predstavke Javnog pravobranilaftva sre-
za Mostar, uéinjene u vezi upita Prosvielno-pedago-
#kog =zavoda Skupitine sreza Mostar, u kojoj je po-
stavljen zahtjev da Ustavn! sud pokrene postupak za
ocjenjivanje ustavnost! | zakonitosti ¢lana 26, Statu-
ta Utiteljske skole u Mostaru, Ustavni sud je na sjed-
nici od 28. oktobra 1965. godine odludio da pokrene
postupak za ocienjivanje ustavnosti | zakonitost] ka-
ko odredbe stava 2. flary 26. Statuta Utiteljske fho-
le u Mostaru MEE i u ejelini Odluke o djelomiZnom
pladanju frofkova od strane ufenika koji ponavijaju
razred.

Qsnovna pitanja koja je ovdje trebalo rijediti sa-
stoje.se u tome, da li je Uiteljska &kola u Mostaru
imala osnova u Ustavu ili u zakonu za odredivanje
placanja, pa i djelomitnog, trofkova %kolovanje od
strane ucfenika Foji ponavijaju razred, i, kakav je
karakter maierijalne obaveze koju je uvela Ufitelj-
ska ikola za-udenike koji ponavijaju razred, odno-
sno. kakva je u tome pozicija Utiteljske ikole prema
drudtveno) zajednici kod nesporne finjenice da je U-
titeljska Skola dobila preko Republitkog drustvenog
fonda za dkolstvo materiialna sredstva za gvei rad.

Razmatrajuéi ova pitanja Ustavni sud je, prife
svega, stao na stanoviSte da niti u Ustavu niti u za-
konima nema ovladtenja, pa prema tome ni moguéno-
sti, da Skole mogu obavezivati utenike koii ponovija-
ju razred da snose dio trodkova lavanja. odnosno
da Jnn ovaj natin mogu skole sticatl neka sredstva za
svoj rad.

Ustav SR BiH ie u &lanu 48. stav 2. utvrdio da su
opétine, srezovi | Republika kao i radne organizacije
duini da, u skladu sa materijalnim mogucnostima i

utvrdenim- potrebama, osnivaju i razvijaju 3kele kao
i druge ustanove | oblike za obrazovanie i da eosigu-
ravaju materijalna sredstva za nilhove osnivanje |
rad. Ova principijelna ustavna odredba nalazi se { u
odgovarajuéim pozitivnim propisima o Ekolstvu (#an
10. Zakona o gimnaziii, élan 13. Zakona o obrazovanju
odraslih u strufnim fkelama i &lan 13. Zakona o vi-
sokom Ekelstvu) odnosno razradena je u pozitivnim
propisima keji se primienjuiu i na fkole (*lanovi 80.
do 88. Osnovnog zakona o ustanovama), Prema ovim
propisima, sve Ekole dobijaju sredstva za svej rad od
druitvene zajednice na csnovu ugovora sa drudtvenim
fondom za Bkolstve, iz kojih se sredstava podmiruju
trokkovi svih polaznika (ufenika) ukljufuiué i ena
koji ponavljaju razred. Tako je | Ufiteliska ¥kola u
Mostaru, prema odnosnim pozitiviim propisima, dobi-

SLUZBENI LIST SR BiH

__ Bro) 46 — Strana a0

1a od drultvene zajednice, preko Republitkog druftve-
nog fonda za Ekelstvo, materijalna sredstva za svoj
rad. (Ugovor zakliufen izmedu Republickog druitve-
nog fonda za Hoohwo { Ukiteljske dkole u Mostaru od
26. marta 1965. nej,

Sredstva Imja hi Utiteljska Zkola ostvarila iz o-
baveznog udeita u trodkovima Skolovanja od strane
utenika koji pomavljaju razred, me bi vile predstav-
ljala naknadu za djelatnost Uéiteljske skole (jer je ta
naknada od druftvene zajednice veé dobijena), nego
bi ovakvo obavezno ufeble u trofkovima: iknlovalnjla
predstavijale dli kaznenu mijeru, ili neku vrstu fi-
skalne obaveze (obaveznog doprinoza) za ucenike |
njihove roditelje. Ustavni sud je zauzeo stanovible da
Uéiteljska #kola ne moze uvoditi ni statutom ni od-
lukom, takve .obaveze, jer se to mois propisati odno-
sno uvediti samo zakonom (€lan 138, stav 2, Ustava
SR BiH, ¢lan 533. i 63, stav 1. Osnovnog zakona o u-
stenovama i &lan 39 Osnovnog zakona o doprinosi-
ma i porezima gradana).

Urtavni sud je posebno cijenio motive i razloge
Utiteliske fkole za uvodenie mnaknade ucenika koji
pqmavl;a_]u razred. a koji su istaknuti u pismenom

odgovoru- Utiteliske #kole na rjesenje o pokretanju
postupka | na raspravi u izlaganju predstavnika Udi-
feljske ikole. Naime, Ufiteljska skola je, 5 jedne stra-
ne, polla od toga da bi ovo predstavijalo pedagoiku
mieru koja bi pozitivmo uticala na pobolifanje ude-
nia utenika i na edgovornost roditelja ufenika za nji-
hov nerad, a, s druge strane, smatrala je da se radi o
primjeni pojedinih ustavnih nadela | odredaba, jer
da je =i ufenje ostvarenje rada-, da treba da se pri-
mienjuje ustavno nafelo =da je rad ¢Eovieka fjedini
esnov prisvajanja proizveda drudtvenog rada=-, da tre-
ba =da se dosljedno sprovedi princip- Sveko prema
svojim sposobnostima — svakome prema niegovom
radu=, da =na diobu materijalnih dobara nemaju pra-
vo oni koji su mogli da uéestvuju u stvawanju tih de-
bara‘ a nisu ufestvovali«, da =nike ne moZe pasti
na teret:zajednice ake nedée da radi-, da =zajednica
nije dufna da izdrfava { takve ufenike koji nece da
rade pdnosno koli ponavljaju razred-, tj. da -nije dui-
na da pod jednekim uslovima 2hkoluie | radniks i ne-
radnike~, da =zajednica se nije mgdie niti jednim
zakonskim. aktom obaverala da jednako nagraduje
rad | nerad~. Ustavni sud, ne upui‘ajudi se u razma=
tranje pravilnesti ovih postavk! sza pedageilkog gle-
difta odnosno u pravilnest analogne primjene pojedi-
nih ustavnih nacela i odredaba na ufenje odnosno
rad ufenika, stao je na stanovidte da ovi motivi i ra-
zlozl nisu pravno relevantni za konkreino odluéiva-
nje i da oni ne mogu da opravdaju napadnute odred-
be Statuta | Odluke koje nisu u saglasnosti sa odgo-
varajuéim ustavnim i zakonskim odradbama { nadeli-
ma u niima izraZenim. jer je nametnuta abaveza ude-
nicima | njihovim roditeljima za koiu nema osnova ni
ovlaitenia w pozitivnim propisima.
Pri adluivaniu, s obzirom da ne postoie. za sada,
specijalnl propis! u odrdogu na uf™eliske ikole, treba-

I U-br. 11365
27. novembra 1965, gndine
Sarajevo Ustavnng suda Basne | Hercegovine
Slobndan Marjanovié, s r.

Predsjednik
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Zakonu o samoupravljanju u organima uprave
odredeno da ¢e se, do donosenja pravilnika o ras-
podjeli li¢nih dohodaka, sva li¢na primanja rad-
nika u organima uprave poslije 1. 1. 1965. godine
smatrati kao akontacija, te je time zakonom od-
redeno povratno djejstvo tih pravilnika;

— Ukoliko se novom odlukom vrsi nova proc-
jena radnih mjesta 1 uspostavljaju novi odnosi u
raspodjeli licnih dohodaka, retroaktivnost takve
odluke je protivustavna;

— Povratno djejstvo odredaba u op¢im aktima
moze se tolerirati ako su povoljnije za korisnike;

— Zbog retroaktivnosti opéeg akta od svega
mjesec dana u prethodnoj godini, nije aktuelno
ni svrsishodno pokretati postupak za ocjenjiva-
nje ustavnosti,

— Princip zabrane povratnog djejstva nije
povrijeden ako su se do donoSenja osporene
odredbe naplacivale samo akontacije, a cijene
nisu bile ranije uopce odredene.

U okviru nadleznosti da vr$i ocjenu
zakonitosti kojom se bavio Ustavni sud, posebna
oblast odnosila se na doprinose i poreze gradana.
Tokom 1965. godine Ustavni sud je uocio da
veliki broj odluka skupstina op¢ina, kada su u
pitanju stope doprinosa i poreza gradana, nije bio
u skladu sa Osnovnim zakonom o doprinosima
1 porezima gradana i1 republickim Zakonom o
doprinosima 1 porezima gradana (npr., prema
zakonu, lica u selima i drugim mjestima koja
se pretezno bave poljoprivredom, a zanatsku ili
drugu privrednu djelatnost obavljaju uzgredno
1 povremeno, bez obzira na to da li se bave
proizvodnjom ili uslugama, placaju doprinos
od zanatske djelatnosti u godiSnjem pausalnom
iznosu, zatim, ova kategorija obveznika u selima
placa doprinos u godisnjem pauSalnom iznosu, a
izostavljeni su isti obveznici koji zive i rade izvan
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of the year” is not contrary to the Constitution,
since the Republic Law on the Self-Management
within the Administrative Authorities prescribes
that any personal income of the employees of the
administrative authorities, which was received
after 1 January 1995, will be considered as
advance payment until adoption of the Rules on
the Personal Income Distribution;

If the new decision relates to a new
evaluation of work positions and establishment
of new relations regarding personal income
distribution, the retroactivity of such decision is
unconstitutional;

The retroactive effects of the provisions of
general acts may be tolerated if they are more
favourable to the beneficiaries;

— It is neither reasonable nor purposeful
to institute the proceedings for a review of
constitutionality for effects being retroactive
back to one month in the previous year.

The principle of prohibition of application of
retroactive effects is not violated if only advance
payments were received by the moment of
adoption of the challenged provision and if the
prices were not determined at all at an earlier
point.

Within the framework of the Constitutional
Court’s competence for reviewing lawfulness,
a special field related to the contributions and
taxes of citizens. In 1965 the Constitutional Court
became aware of the fact that a number of decisions
of the municipal assemblies relating to the rates
of contributions and taxes were not compatible
with the Basic Law on Contributions and Taxes
of Citizens and Republic Law on Contributions
and Taxes (for example, the persons who lived in
villages and other places, whose principal activity
was agriculture and occasional activity was
craftsmanship or some other activity, regardless
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seoskih podrucja, ¢ime su poreski obveznici iste
kategorije bili u nejednakom polozaju, zatim,
iako je, prema zakonu, opc¢inska skupStina
mogla odrediti da pojedine kategorije obveznika
doprinosa od intelektualnih usluga plac¢aju dop-
rinos u godiSnjem pausalnom iznosu a opc¢inski
organ uprave je odredivao obaveze za konkretnog
obveznika, neke opcine su i visinu doprinosa
ovih obveznika odredile u fiksnom iznosu 1 na
taj nac¢in onemogucile diferencijaciju obveznika
prema visini njihovih prihoda). Ustavni sud
je pracenjem pojava koje su od interesa za
ostvarivanje ustavnosti 1 zakonitosti upozorio
jedanaest op¢inskih skupstina da ovakve odluke
nisu saglasne sa republickim zakonom. Nakon
toga ove povrede su otklonjene.

Osnovni stavovi Ustavnog suda su, npr.:

— U nadleznost Ustavnog suda ne ubraja se
ocjenjivanje poreske politike op¢ine, ni, dosljed-
no tome, ocjenjivanje saglasnosti njenih propisa
o stopama doprinosa i poreza sa drustvenim pla-
nom;

— Op¢inska skupstina je ovlaStena da pro-
pisuje, za pojedine djelatnosti za koje se doprinos
odreduje prema godiSnjoj pausSalnoj osnovici,
najvece godis$nje iznose licnog dohotka iz radnog
odnosa radnika odredene privredne organizacije
za podrucje opcine koja vrsi istu ili sli¢nu dje-
latnost;

— Op¢inska skupstina ovlaStena je da odredi
stopu 1 visinu poreza na prihode od zgrada.

Narocitou 1965.11966. godini Ustavni sud se
intenzivno bavio pitanjima u vezi sa komunalnim
taksama, postupajuci po prijedlozima ovlastenih
predlagaca, ili u okviru nadleznosti prac¢enja po-
java koje su od interesa za ostvarivanje ustavno-
sti 1 zakonitosti. Sud je, tako, ustanovio nesa-
glasnosti odluka, odnosno tarifa o komunalnim
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of whether they were engaged in the activities of
production or services, were to pay annual lump
sum of contributions assessed on income earned
from craftsmanship. However, this category of
tax payers in villages was obliged to pay annual
lump sum of contributions, whereas the tax payers
living outside the villages were exempted from
paying it. Therefore, the tax payers of the same
category were not equally treated. Furthermore,
although the law made it possible for the municipal
assembly to determine certain categories of tax
payers subjected to payment of contributions to
intellectual services to pay annual lump sum of
contributions and the municipal administrative
authority imposed the obligations for each
particular tax payer, some municipalities imposed
the fixed amounts of contributions. In that way, they
enabled differentiation of tax payers according to
the amount of their income). When monitoring
the occurrences in the interest of constitutionality
and lawfulness, the Constitutional Court warned
eleven municipal assemblies that their decisions
were not compatible with the Republic law.
Thereupon, the aforementioned violations were
removed.

For example, the principle views of the
Constitutional Court were:

— The review of tax policy of municipalities
and, consequently, the review of compatibility of
their regulations on taxes and contributions rates
with the social development plan do not fall with
the competence of the Constitutional Court;

— Insofar as certain activities subject to the
payment of contributions on an annual lump sum
basis are concerned, the municipal assembly is
competent to prescribe the maximum annual
personal income of the employees of economic
organizations in the area of the municipality
which performs the same or similar activity;

CONTENTS 35



36

taksama sa zakonskim odredbama koje su se,
uglavnom, ogledale u tome S$to su komunalne
takse uvodene za predmete za koje se ne mogu
uvoditi 1 u veéim iznosima nego $to je to zakon
dozvoljavao, neke takse su uvodene protivno za-
konskom ovlastenju prema vrijednosti predmeta,
izvrSenom prometu ili ostvarenom prihodu, kao
1 van perioda dozvoljenog zakonom, zatim, su-
protno zakonu, komunalne takse su propisivane
u rasponu ili alternativno, takse koje su zakonom
predvidene u godi$njem iznosu propisivane su u
mjese¢nom, odnosno dnevnom iznosu itd.

Zbog takvog stanja, u toku 1966. godine
Ustavni sud, na vlastitu inicijativu, pokrenuo je
postupak za ocjenjivanje saglasnosti 16 op¢inskih
odluka o komunalnim taksama sa republi¢kim
zakonom, pruzaju¢i mogucnost skupStinama da
same otklone ovakve nesaglasnosti.

Osnovni stavovi Ustavnog suda su, npr.:

— Komunalne takse ne mogu se propisivati u
vecem iznosu od onog koji je za pojedine vrste
odreden u republickom Zakonu o komunalnim
taksama;

— Komunalne takse mogu se uvoditi samo za
predmete 1 usluge koji su odredeni republickim
Zakonom o komunalnim taksama;

— Prinudna naplata komunalne takse vrsi se
po propisima o prinudnoj naplati doprinosa i po-
reza gradana, odnosno shodno propisima o nap-
lati prihoda budzeta i fondova od radnih i drugih
organizacija;

— Od pla¢anja komunalne takse na istaknutu
firmu izuzeti su samo drZavni organi, kao i orga-
nizacije koje vrse poslove od posebnog drustve-
nog interesa, a medu takve ne spada advokatura
iako je samostalna druStvena sluzba;

— Komunalna taksa ne moze se propisivati u
razli¢itoj visini prema vrijednosti predmeta, izvr-
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The municipal assembly is competent to
determine the rate and the amount of the taxes on
building revenues.

In 1965 and 1966 the Constitutional Court
intensively dealt with the issues on communal
fees. In particular, it acted upon motions of
authorized applicants or within the scope of
its competence to monitor occurrences in the
interest of constitutionality and lawfulness.
Thus, the Court found an incompatibility of the
decisions on the communal fee tariffs with the
law provisions as the fees were imposed in the
amounts being higher than those provided for
in the law or they were imposed on the items
in respect of which they were not prescribed at
all. Some fees were imposed contrary to the law,
taking into account the value of objects, taxable
turnover or earned income or after the time limit
prescribed by the law. Moreover, some communal
fees were imposed differently or alternatively
contrary to the law or the fees prescribed on an
annual basis were imposed on a monthly or daily
basis etc.

Given such circumstances, in 1966 the
Constitutional Court, on its own motion, instituted
proceedings for a review of compatibility of 16
municipal decisions on the communal fees with
the Republic law, giving the municipal assemblies
an opportunity to remove such incompatibilities
by themselves.

For example, the principal views of the
Constitutional Court were:

— The amounts of communal fees cannot
be higher than those prescribed by the Republic
Law on the Communal Fees;

— The communal fees can only be imposed
on those things and services which are defined in
the Republic Law on the Communal Fees;

— Forcible collection of communal fees can
be carried out in accordance with the regulations
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Senom prometu ili ostvarenom prihodu, a moze
prema djelatnostima i unutar djelatnosti prema
kategoriji lica i kategoriji organizacija.

Osim pitanja iz oblasti komunalnih taksi u
vezi sa nadleznostima opc¢ina u tome pogledu,
u velikom broju predmeta Ustavni sud je bio
zaokupljen 1 pitanjima komunalnih usluga za
koje su gradani, ali i drugi subjekti, bili izuzetno
zainteresirani. U vezi sa komunalnim taksama, u
Sirem smislu, najveci broj predmeta u postupcima
ocjenjivanja ustavnosti i zakonitosti odnosio se na
pitanje komunalnih usluga: koristenje i plac¢anje
vode, odrzavanje cCisto¢e 1 odvozenje smeca,
pitanje vodovoda i kanalizacije, te poslovanja
radnih organizacija u oblasti komunalnih djelat-
nosti i poslova.

Prema stavu Ustavnog suda, obaveza placa-
nja naknade za komunalne usluge ne bi se mogla,
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on the forcible collection of contributions and
taxes or in accordance with the regulations on
the collection of budget revenues and funds of
labour organizations and other organizations;

— The state authorities and organizations
engaged in the activities of special social
interest were exempted from paying the fee for
displaying company name; the practice of law as
an independent social service is not included;

— It is not allowed to prescribe different
amounts of communal fees depending on the
value of objects, realized sales or realized income,
but is can be prescribed depending on the activity
or depending on the category of persons and
organizations within the same activity.

In addition to the imposition of communal
fees falling within the scope of responsibilities
of municipalities, the Constitutional Court
dealt with a number of cases relating to the
communal services in which citizens and other
stakeholder showed a particular interest. With
regards to the communal fees in general, the
greatest number of cases involving the procedure
for a review of constitutionality and lawfulness
related to the following communal services:
water supply, garbage collection, water and
wastewater services, business operations of the
labour organizations engaged in the communal
activities.

According to the view of the Constitutional
Court, as a rule, the fee for a communal service
couldnotbe determined if such service is not used;
however, such obligation can be imposed if the
service is not used but the conditions for using it
are created. Therefore, in all those cases in which
a conditional obligation of paying communal
fees was not clearly defined, the Constitutional
Court held that such issues were to be specified.
The Court also pointed to the discrepancies in
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prema pravilu, odrediti ako se usluge ne koriste,
ali takva obaveza moze postojati i onda kada se
odredena usluga ne koristi ako su stvoreni uvjeti
da se koristi. Stoga je Ustavni sud, u svim slu-
¢ajevima u kojim nije jasno formulirana uvjetna
obaveza pla¢anja komunalnih taksa, ukazivao na
to da je potrebno preciznije regulirati ova pita-
nja. Zapazena je bila i razlicita praksa op¢inskih
skupstina u nacinu reguliranja pojedinih pitanja
iz oblasti komunalne djelatnosti, a, istovremeno,
neke opc¢inske skupstine uopce nisu regulirale ta-
kva pitanja.
Osnovni stavovi Ustavnog suda su, npr.:

— Sva fizi¢ka i1 pravna lica duzna su placati
naknadu za odvoz smeca bez obzira na to da li
koriste ili ne koriste usluge preduzeca za odvoz
smeca pod uvjetom da se nalaze u ulicama u
kojima je organizirano i obavezno odvozenje
smeca;

— Obaveza placanja naknade za koriStenje
vode za pranje motornih vozila, kao jedna od
komunalnih usluga, ne moZe se ustanovljavati
bez pretpostavljene usluge;

— Op¢ina moze, u okviru svojih prava i
duznosti, uredivati pojedina pitanja od interesa
za komunalni i1 zdravstveni razvitak opcine, pa
i odredivati opée uvjete za vrSenje djelatnosti
radne organizacije u oblasti komunalnih poslova;

— Komunalna organizacija, odredujuéi svo-
jim op¢im aktom cijenu za koriStenje vode,
regulira obavezu placanja jedne od komunalnih
usluga.

Za pitanja iz oblasti uredivanja i davanja na
koriStenje gradskog (gradevinskog) zemljiSta
gradani 1 drugi subjekti/investitori su, takoder,
bili izuzetno zainteresirani. Zbog toga su op¢inski
propisi iz ove oblasti nerijetko bili predmet
ocjene Ustavnog suda. Znacajno je navesti da
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practice of certain municipal assemblies insofar
as the regulation of certain communal issues was
concerned and it also noted that some assemblies
had not regulated those issues at all.

For example, the principal views of the
Constitutional Court were:

— All physical and legal persons are obliged
to pay fees for garbage collection regardless
of the fact whether they use the services of the
company in charge of garbage collection or not,
provided that they are located in the streets where
obligatory collection of garbage is organized,

— The obligation of paying the fee for supply
of water to be used for motor vehicle washing as
one of the communal services cannot be imposed
without existence of such service;

— Within the framework of its rights and
duties, the municipality may regulate certain
issues in the interest of communal and health
care development of the municipality and impose
general requirements for labour organization to
perform the activities in the field of communal
services;

— The communal organization regulates
the obligation of paying one of the communal
services by determining the price of water supply
in its general act.

Citizens and other stakeholders were very
interested in the issues of urban development
and allocation of construction land for use. This
is the reason why the municipal regulations
in this field were as often as not the subject
of review by the Constitutional Court. It is
important to mention that a number of questions
arose during the procedure for a review of
constitutionality and lawfulness of the municipal
decisions relating to the urban development
and allocation of construction land for use in
relation to the 1965 Law on Urban Development
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se prilikom ocjenjivanja ustavnosti i zakonitos-
ti opéinskih odluka o uredivanju i davanju na
koristenje gradskog zemljista u odnosu na Zakon
o uredivanju i davanju na kori$¢enje gradskog
zemljiSta iz 1965. godine (zbog Sirokog i
nedovoljno preciznog ovlastenja opéinskih
skupstina za reguliranje ove materije a posebno
u pogledu utvrdivanja troSkova uredivanja grad-
skog zemljista i visine ucesS¢a investitora u tim
troskovima) pojavio veci broj pitanja. Neka od
njih su: Da li je opéinska skupstina ovlastena
da propisuje uceSée investitora u troSkovima
uredenja gradskog zemljiSta prema vrijednosti
objekta koji se gradi? Sta obuhvataju troskovi
gradskog zemljiSta? Da li se moZe obavezivati
investitor da ucestvuje u troSkovima uredivanja
gradskog zemljiSta ako je on to zemljiSte sdm
uredio? O ovim pitanjima Ustavni sud je morao
usvojiti stav. Rukovode¢i se stavovima Ustavnog
suda, pripremljen je i donesen novi zakon kojim
je uvedeno viSe reda u ovoj oblasti.

Osnovni stavovi Ustavnog suda su, npr.:

— Op¢inska skupstina moze propisati da uces-
¢e korisnika u troSkovima za uredenje gradskog
zemljiSta ne moze biti vece od prosjecnih
viSegodiS$njih ili godisnjih troskova uredenja
zemljista na odnosnom gradevinskom podrucju,
ali ne moZze odredivati visinu ovih troSkova
procentualno prema predracunskoj vrijednosti
objekta koji se podize;

— Program uredivanja gradevinskog zem-
ljiSta bitna je osnova za primjenu zakona i
op¢inske odluke, jer se bez programa ne moze
vrsiti uredivanje gradevinskog zemljiSta, a niti
odredivati obaveza u finansiranju uredivanja. U
okviru donesenog programa troSkove opremanja
zemljiSta snose opcinska skupstina 1 komunalna
radna organizacija, a troSkove pripremanja snosi
investitor. Izuzetno, investitor moze snositi i
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and Allocation of Construction Land for Use
(because of extensive and unspecified powers of
the municipal assemblies to regulate this matter,
particularly with regards to the determination of
costs of development of construction land and the
investor’s amount of such costs). For example,
such questions were: Is the municipal assembly
authorized to prescribe the participation of
the investor in the costs relating to the urban
development of construction land according
to the value of the building to be constructed?
What do the costs of construction land include?
Can the investor be obliged to pay contributions
to the urban development of construction land
if the investor developed that area alone? The
Constitutional Court was to take decisions on
such issues. A new law regulating this matter was
drafted and enacted in accordance with the view
of the Constitutional Court.

For example, the principal views of the
Constitutional Court were:

— The Municipal Assembly can prescribe
the contributions of beneficiaries to the costs of
urban development of a site that cannot exceed
the average annual or multi-annual costs of urban
development of the site in question, although it
cannot determine the percentage of such costs
according to the estimate cost of the building
under construction;

— The plan for urban development of a
construction land is an important basis for
applying the law and municipal decision as the
urban development of a construction land is not
feasible without it, nor is it possible to determine
obligations of providing the funds for urban
development. Within the framework of the plan,
the municipal assembly and communal labour
organization shall bear the costs of equipment of
the land, whereas the investor shall bear the costs of
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troskove opremanja zemljiSta ako po svom zah-
tjevu objekt gradi na zemljistu Cije uredenje nije
obuhvaceno programom;

— I raniji vlasnici zemljiSta obavezni su da
placaju troskove pripremanja zemljista s tim da
oni ne placaju naknadu za zemljiSte koje, inace,
ulazi u troskove pripremanja zemljista;

— Gradevinskim zemljisStem koje se ureduje
1 daje na koriStenje smatra se zemljiste koje
je urbanistickim planom 1ili odlukom koja
zamjenjuje  urbanisticki plan namijenjeno
izgradnji stambenih, privrednih, komunalnih 1
drugih objekata;

— Naosnovusaveznog zakona op¢inska skup-
Stina ovlastena je da zavodi doprinos za korisStenje
gradskog zemljiSta, a na osnovu republickog
zakona ovlastena je da moze propisivati veci
doprinos za koriStenje poslovnog prostora na
uzem gradskom podru¢ju na lokacijama koje
pruzaju narocite pogodnosti za privredivanje;

— Doprinos za koristenje gradskog zemljista
placa se po jedinici povrSine gradevinskog
zemljiSta, odnosno prema povrsSini izgradenog
korisnog prostora, a to su i stambene prostorije.

U mnogim predmetima pred Sudom su
tretirana ustavna pitanja u vezi sa problemom
reguliranja li¢nih dohodaka/placa u opéim
aktima radnih zajednica iako je u prvih nekoliko
godina Ustavni sud Jugoslavije, uglavnom, bio
nadlezan za ocjenjivanje ustavnosti i zakonitosti
znatnog broja ovih pitanja. On je bio nadlezan
naroCito kada se radilo o liénim dohocima u
radnim organizacijama i drugim radnim zajed-
nicama, izuzev radnih zajednica u organima
uprave, sudovima i sl.

Osnovni stavovi Ustavnog suda su, npr.:

— Ukoliko se novom odlukom vrs$i nova pro-
cjena radnih mjesta i uspostavljaju novi odnosi u
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preparation thereof. As an exception, the investor
may bear the costs of equipment of the land if the
investor, upon request, constructs a building on the
land which is not included in the plan;

— The former owners of land are also obliged
to pay the costs of site preparation, although they
are not obliged to pay compensation for land
which is normally included in the costs of site
preparation;

— The construction land to be developed
and allocated for use is the land intended for the
construction of residental, economic, communal
and other buildings according to the urban
development plan or decision replacing the urban
development plan;

— Based on the federal law, the municipal
assembly is authorized to impose contributions
to the use of municipal land and, based on the
Republic law, it is authorized to impose higher
amounts of contributions to the use of business
premises on the locations of the central urban
area that provide for particular conditions for
economic activities;

— The contributions for the use of municipal
land are payable as per unit of construction land
surface or according to the surface of constructed
usable space, i.e. residential premises.

In a number of cases, the Constitutional Court
dealt with the issues relating to the regulation of
personal income/salaries in the general acts of
labour organizations, although the Constitutional
Court of Yugoslavia, in the first several years
of its work, was competent for reviewing the
constitutionality and lawfulness of a considerable
number of those issues. It was particularly
competent for dealing with the issues of personal
income of labour organizations and other labour
communities, except labour communities within
the administrative and judicial authorities etc.
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Razdoblje od 1964. do 1974. godine/The period from 1964 to 1974

raspodjeli licnih dohodaka, retroaktivnost takve
odluke je protivustavna;

— Odredbama pravilnika o raspodjeli licnih
dohodaka u organima uprave Skolska sprema i
njoj ravna priznata stru¢na sprema za rad na
odgovaraju¢im poslovima moraju se u startu
jednako vrednovati;

— Odredbe pravilnika o raspodjeli li¢nih
dohodaka kojima se stru¢na (Skolska i priznata)
sprema manjeg stepena od one koja se za
odredeno radno mjesto trazi u startu vrednuje
manje nisu u suprotnosti sa odredbama ¢l. 10. i
15. Ustava SRBiH;

— Zakasnjavanje na posao, odlazak sa
posla za vrijeme radnog vremena ili nedolazak
na posao bez odobrenja ovlaStenog lica radna
organizacija moze uzeti kao kriterije za ocjenu
radnog doprinosa radnika a, prema tome, i kao
mjerilo po kome ¢e se radniku odbijati dio licnog
dohotka koji bi mu pripadao za ono vrijeme za
koje je neopravdano izostao sa posla;

— Umanjivanje startnih osnova li€énog dohot-
ka radnika koji ne postiZze prosjecne rezultate
nije u suprotnosti sa ustavnim odredbama o
raspodjeli prema radu i ne predstavlja novcano
kaznjavanje radnika;
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For example, the principal views of the
Constitutional Court were:

— If the new decision amounted a new
assessment of work positions and to new relations
relating to the distribution of personal income, the
retroactivity of such decision is unconstitutional;

— The provisions of the Rules on the
Distribution of Personal Income within the
Administrative Authorities must make it possible
for the school qualifications and recognized
professional qualifications to be equality valorised;

— The provisions of the Rules on the
Distribution of Personal Income wherein lower
degree of professional qualifications (school and
recognized qualifications) than that required for
a work position is less valorised are not contrary
to the provisions of Articles 10 and 15 of the
Constitution of the SRBiH;

— Being late for work, leaving workplace
during working time or absence from work
without authorization of the superior may be
considered as a criterion for the assessment of
contributions to the work and, consequently, as
a criterion for deductions from the salary which
would belong to the employee if he/she had not
been unjustifiably absent from work;
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— Osnovi 1 mjerila koje utvrde radnici za ras-
podjelu li¢nih dohodaka moraju biti u skladu sa
osnovima i mjerilima utvrdenim u odgovaraju-
¢em samoupravnom sporazumu i druStvenom
dogovoru.

U svojoj prvoj desetogodiSnjoj judikaturi Us-
tavni sud je razmatrao znatan broj predmeta iz
oblasti socijalnog osiguranja (zdravstveno osig-
uranje radnika, penzijsko 1 invalidsko osiguranje
radnika, socijalno osiguranje zemljoradnika i dr.)
iako je nadleznost o ovim pitanjima u to vrijeme,
uglavnom, bila na Ustavnom sudu Jugoslavije.

U najvec¢em broju slucajeva u zahtjevima se
trazila ocjena ustavnosti i zakonitosti op¢ih akata
pojedinih zajednica socijalnog osiguranja kao
npr.: o ostvarivanju zdravstvene zastite osiguranih
lica, o osnovnom i vanrednom doprinosu za
zdravstveno osiguranje, o dodatnim doprinosima
za zdravstveno osiguranje, 0 oOsnovnom
doprinosu za penzijsko i invalidsko osiguranje, o
dodatnom doprinosu za zdravstveno osiguranje
osiguranika-¢lanova domacinstava koja se bave
poljoprivrednom djelatno$¢u, o doprinosima za
djecu, o osnovnom zdravstvenom osiguranju
zemljoradnika i dr.

Osim toga, u velikom broju predmeta trebalo
je razmotriti zahtjeve za ocjenjivanje mogucnosti
i opravdanosti odluka sa povratnim djejstvom,
zatim, pitanje nadleZnosti republickog Ustavnog
suda, problem karaktera zaklju¢aka komunalne
zajednice socijalnog osiguranja o osnovama,
smjernicama 1 Kkriterijima za ugovaranje i
raspodjelu sredstava namijenjenih za zdravstvenu
zaStitu, kao 1 druga formalno-pravna pitanja.

Osnovni stavovi Ustavnog suda su, npr.:

— Utvrdivanjem obaveza radnih organizacija
da pla¢aju dodatni doprinos za zdravstveno osi-
guranje sa povratnim djejstvom i prije nego $to
odluka o dodatnom doprinosu bude objavljena
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— Decrease in the initial basis for the salary of
a worker who has not achieved the average results
is not contrary to the constitutional provisions on
the distribution of income in accordance with the
achieved results and, thus, does not constitute the
pecuniary punishment imposed on the worker;

— The basis and criteria determined by
workers in relation to the distribution of personal
income must be compatible with the basis
and criteria defined in the self-management
agreement and social agreement.

In the first decade of its work, the
Constitutional Court considered a number of
cases relating to the social insurance (health care
insurance of workers, pension and disability
insurance of workers, social insurance of
farmers), although at that time the competence
for deciding such issues was mainly conferred to
the Constitutional Court of Yugoslavia.

The major number of cases related to the
request for a review of constitutionality and
lawfulness of the general acts of certain insurance
communities, such as the acts relating to the
health care insurance, basic and extraordinary
health care contributions, additional health
care contributions, basic pension and disability
insurance, additional health care contributions
of members of the household of the ensured
persons that are engaged in agricultural activities,
contributions for children, basic health care
insurance of farmers etc.

Furthermore, in a number of cases the
Constitutional Court dealt with the request
for a review of possibility to take and justify
decisions with retroactive effects, the issue on
the competence of the Republic Constitutional
Court, the issue on the nature of the social
insurance local community’s conclusions on
the basis, guidelines and criteria to conclude

CONTENTS



povreduju se samoupravna prava radnih organi-
zacija ukoliko im odluka namece vece obaveze
nego $to su ih ranije imale;

— Dodatni doprinos za zdravstveno osigura-
nje koji placaju osiguranici-¢lanovi domacinsta-
va koja se bave poljoprivrednom djelatnos¢u na-
placuje se iz neto licnog dohotka osiguranika, a
krajnja visina njegove stope ne moze preci 50%
od stope osnovnog doprinosa za zdravstveno osi-
guranje;

— Dozvoljeno je povratno djejstvo odluka
skupstina  komunalnih zajednica socijalnog
osiguranja o visini dijela doprinosa koji se ustupa
radnim organizacijama za isplatu naknade licnog
dohotka za prvih 30 kalendarskih dana bolovanja
1 pruZanja njege oboljelom ¢lanu uze porodice;

— Skupstina Republicke zajednice socijalnog
osiguranja nije povrijedila zakon time §to je pro-
pisala da ¢e obveznici placanja doprinosa za
ucenike stru¢nih Skola, kada vrse prakti¢an rad u
vezi sa nastavom, plac¢ati doprinos u odredenom
stalnom mjeseCnom iznosu za zdravstveno i
invalidsko osiguranje;

— Nalaz, ocjena i miSljenje o nastupanju in-
validnosti invalidske komisije, kao stru¢nog
organa, ne moze zamijeniti rjeSenje nadleZznog or-
gana o pravima po osnovu utvrdene invalidnosti
koje se donosi u upravnom postupku.

RjeSavanje sukoba nadleZnosti
izmedu sudova i republic¢kih i
op¢inskih organa

U prvom desetogodiSnjem periodu Ustavni
sud je rijeSio odreden broj predmeta koji su
se odnosili na sukobe nadleznosti (negativni,
odnosno pozitivni sukob nadleznosti) izmedu
sudova 1 republickih 1 op¢inskih organa a na
prijedlog gradana, opc¢inskih sudova, javnog
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agreements and distribute the funds intended for
health care protection and other legal issues.

For example, the principal views of the
Constitutional Court were:

— The imposition of obligations on the
labour organizations to pay additional health care
insurance contributions with retroactive effects
before the publication of the decision on the
additional contributions amounted to a violation
of the self-managements rights of the labour
organizations if the decision imposed more
obligations than those imposed at an earlier point;

— The additional heath care contributions
imposed on the insured persons/the household
members engaged in agricultural activity are to
be paid by deductions from the net salary of the
ensured person, and the rate thereof could not
exceed 50% of the rate of the basic health care
nsurance contributions;

— The retroactive effects of the decisions
of the assemblies of the social insurance local
communities are allowed in respect of the
part of the contributions ceded to the labour
organizations in order to make it possible for
them to pay compensations for personal income
for the first 30 calendar days of sick leave and to
provide health care to the close sick members of
the family;

— The Assembly of the Republic Social
Insurance Community did not violate the law
when it prescribed that the persons who were
subject to the payment of contributions to the
practical work of the pupils of vocational schools
would pay a monthly amount of contributions to
the health care and disability insurance;

— The findings, assessment and opinion on
disability of the Commission for Persons with
Disabilities as an expert authority cannot replace
the relevant authority’s ruling on the rights
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tuzioca BiH, okruznih sudova,
skupstina, radnih organizacija,
zavoda za socijalno osiguranje.

op¢inskih
komunalnih

Kada je u pitanju negativni sukob nadlez-
nosti, predmeti su se odnosili na utvrdivanje
visine naknade za nacionalizirano zemljiste,
utvrdivanje naknade za eksproprirano zemljiste,
priznanje prava vlasni§tva na osnovu uzurpacije,
zahtjev za predaju u posjed agrarnih nekretnina,
rjeSavanje vlasniStva na Sumi pri utvrdivanju
granica Suma, izdvajanje suvlasnickog dijela
konfiskovanih nekretnina, ustanovljenje prava
sluznosti dovodenja vode, otvaranje nuznog
prolaza, oduzimanje iz posjeda dodijeljenog
gradevinskog zemljiSta, smetanje posjeda prava
sluznosti dovodenja vode, smetanje posjeda
otvaranja prozora na kuc¢i, smetanje posjeda
prava sluznosti puta itd. U rjedim slucajevima
pozitivnog sukoba nadleznosti predmeti su se
odnosili na smetanje posjeda prava sluznosti
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acquired on the basis of disability, which is to be
issued in the administrative procedure.

Resolution of conflicts of jurisdiction
between the courts and Republic and
municipal authorities

In the first decade of its work the Constitutional
Court decided a number of cases relating to the
conflict of jurisdiction (negative or positive
conflict of jurisdiction) between the courts and
Republic and municipal authorities on motion of
citizens, municipal courts, Public Prosecutor of
BiH, district courts, municipal assembles, labour
organizations, communal institutes of social
insurance.

As to the negative conflict of jurisdiction, the
casesrelated to the determination of compensation
for nationalized land, determination of
compensation for expropriated land, regulation
of property rights during the delimitation of
forests, determination of co-ownership share in
confiscated properties, right to draw water, right
of way easement, dispossession of allocated
construction land, disturbance affecting the right
to draw water, disturbance affecting the right to
make a window on the house, disturbance affecting
the right of way easement etc. As to the positive
conflict of jurisdiction, the rare cases related
to the disturbance of servitude right to use the
staircase, establishment of the servitude right of
pass over and transport and resolution of housing
relations. In such cases, the Court decided on the
issue whether the ordinary court was competent
to act or the administrative authority.

In this connection, it is interesting to mention
that in the same period the Constitutional Court
(at the proposal of the assembly of an interested
municipality) dealt with one dispute between
two municipalities over the issue on the common
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zajednickim stepeniStem, ustanovljenje prava
sluznosti prolaza 1 prijevoza, te rjeSavanje
stambenih odnosa. U ovakvim predmetima Sud
je odlucivao da li je redovni sud nadlezan za
postupanje ili je to organ uprave.

U okviru toga zanimljivo je napomenuti da
je Ustavni sud u istom periodu (na prijedlog
skupstine op¢ine jedne od zainteresiranih op¢ina)
1 samo u jednom slucaju rjeSavao 1 spor izmedu
dviju op¢ina o zajednickom finansiranju osnovne
djelatnosti-odjeljenja osnovne Skole u blizini
granice dviju opéina. S obzirom na to da je spor
u ovoj stvari okoncan medusobnim ugovorom
1 da je podnosilac prijedloga odustao od svog
zahtjeva, Ustavni sud je zaklju¢kom obustavio
postupak.

Rjesavanjem ovakvih slu¢ajeva Ustavni sud je
znacajno doprinosio pravnoj sigurnosti, odnosno
efikasnijoj zastiti prava i interesa zagarantiranih
Ustavom kako gradana tako i drugih subjekata.

Zastita osnovnih prava i sloboda
utvrdenih Ustavom

Prema Ustavu SRBiH, jedna od nadlezno-
sti Ustavnog suda bila je i odluc¢ivanje o zastiti
prava samoupravljanja i drugih osnovnih prava
i sloboda utvrdenih Ustavom kad su ta prava i
slobode povrijedeni pojedinacnim aktom ili rad-
njom republickih organa i u drugim slucajevima
odredenim zakonom, te ako za zastitu tih prava
nije osigurana druga sudska zastita.

Ta nadleznost (ako se iskljuci odlucivanje
o zaStiti prava samoupravljanja u radnoj
organizaciji koja je za ustavne sudove izri¢ito
predvidena nekim odredbama Osnovnog zakona
o preduzec¢ima i Zakona o konstituiranju i upisu
u sudski registar organizacija udruzenog rada)
nije se uopce ostvarivala, niti se efektivno mogla
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financing of basic activity- a class of a primary
school close to the delimitation line between two
municipalities. Taking into account the fact that
the aforementioned dispute was settled by mutual
agreement and that the applicant withdrew his
request, the Constitutional Court adopted a
conclusion to suspend the proceedings.

The Constitutional Court significantly
contributed to the legal certainty and effective
protection of constitutional rights and interests of
citizens and other stakeholders by deciding such
cases.

Protection of fundamental rights
and freedoms provided for in the
Constitution

According to the Constitution of the SRBiH,
one of the competences of the Constitutional
Court was deciding on the issues of protection
of the self-management rights provided for in
the Constitution when those rights and freedoms
were violated by the individual acts or acts of
the Republic authorities and in other cases as
provided for by the law, and if some other court
protection is not provided for.

That competence (with the exception of the
protection of self-managements rights of labour
organizations, which is explicitly conferred to the
Constitutional Court by the provisions of the Basic
Law on Enterprises and Law on Establishment and
Registration of Associated Labour Organizations)
was not carried out nor could it be carried out
effectively. In particular, judicial and other
authorities had competence for dealing with
such cases. Therefore, the possibility of judicial
intervention of the Constitutional Court of Bosnia
and Herzegovina was automatically restricted
(just like that of the constitutional courts of other
republics of the SFRY), it was actually excluded,
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ostvarivati. Naime, gotovo da nije bilo slucaja
da zakonom nije bila predvidena nadleznost
nekog sudskog ili drugog organa. Time je
moguénost  sudskog djelovanja  Ustavnog
suda Bosne 1 Hercegovine (kao, uostalom, i
ustavnih sudova u drugim republikama SFRIJ)
automatski bila ogranicena, zapravo iskljucena,
iako je Ustavnom sudu podnesen znacajan broj
zahtjeva/prijedloga. U prvih 10 godina njegovog
djelovanja Ustavnom sudu je podneseno vise od
900 zahtjeva (prijedloga) za zaStitu osnovnih
prava 1 sloboda povrijedenih pojedina¢nim
aktom ili radnjom nekog organa i sl. Iako ih je
formalno razmatrao, Ustavni sud nije donosio
meritorna odlu¢enja, ve¢ je samo konstatirao da
formalno-pravno nije nadleZzan (obrazlozenje:
postoji druga sudska zastita), pa ih je odbacivao,
ili ih je na drugi nacin rjeSavao.

Javnost rada Ustavnog suda BiH

Od pocetka svoga djelovanja Ustavni sud se
pridrzavao nacela javnosti rada.

Javnost rada 1 djelovanja Ustavnog suda BiH
(u prvoj desetogodisnjoj judikaturi, a 1 kasnije)
ostvarivala se objavljivanjem odluka u ,,Sluz-
benom listu SRBiH”, te objavljivanjem odluka
1 znatnog broja rjeSenja, kao 1 zaklju¢aka u
posebnom internom glasilu — Biltenu Ustavnog
suda.

Osim toga, javnosti njegovog rada znatno je
doprinosilo i informiranje o ve¢em broju odluka
1 rjeSenja u cCasopisima 1 listovima. Naime,
radi informiranja stru¢ne, akademske, ali i Sire
javnosti, veliki broj odluka i rjeSenja Ustavnoga
suda BiH objavljen je u skrac¢enoj formi/prikazu
u razli¢itim ¢asopisima i listovima.

although the Constitutional Court received a great
number of requests/motions. In the first decade of
its work, the Constitutional Court received 900
requests (motions) for protection of fundamental
rights and freedoms violated by individual acts
or actions of different authorities. Although the
Constitutional Court considered them formally,
it did not take decisions on merits but it used to
conclude that it did not have formal and legal
competence for dealing with such cases (the
reasoning: there is another court protection) and it
rejected them or decided on them in another way.

Public character of the work of the
Constitutional Court of BiH

The Constitutional Court has complied with
the principle of public character of its work since
the beginning of its operations.

The Constitutional Court of BiH achieved the
public character of its work (in the first decade
of its case-law and at a later point) by publishing
its decisions in the Official Gazette of the SRBiH
and by publishing its decisions and a number of
its rulings and conclusions in a special official
gazette, namely the Bulletin of the Constitutional
Court.

Moreover, the publication of a number of
decisions and rulings of the Constitutional
Court in various newspapers and magazines
significantly contributed to the public character
of its work. In particular, in order to inform
the professional and academic public but also
the public at large, the summaries of a number
of decisions and rulings of the Constitutional
Court were published in various newspapers and
magazines.

AN D
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Obiljezavanje
desetogodisnjice rada
Ustavnog suda BiH na

kojoj su ucestvovali

sudija Boro Popovié,
sekretar Suda Jakob Papo,
prvi predsjednik Suda
Slobodan Marjanovic,
drugi predsjednik Bogomir
Brajkovié, sudija Sefkija
Puzi¢, sudija Jovo Sojié,
sudija Danilo Jakovljevié,
sudija Tahir HadzZovié,
sudija Samuel Konforti,
sudija Atijas Cevi, sudija
Ante Miljas, sudija Gaso
Mijanovié¢, sutkinja Bisera
Tausan, savjetnici, strucni
saradnici i ostalo strucno
osoblje
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The celebration of the

10th Anniversary of the
Constitutional Court of
BiH which was attended

by Judge Boro Popovic,
Court Secretary Jakob
Papo, First President of the
Court Slobodan Marjanovic,
Second President of the
Court Bogomir Brajkovic,
Judge Sefkija Puzi¢, Judge
Jovo Soji¢, Judge Tahir
Hadzovi¢, Judge Samuel
Konforti, Judge Atijas

Cevi, Judge Ante Miljas,
Judge Gaso Mijanovic,
Judge Bisera Tausan, Legal
Advisors, Judicial Associates
and other professional staff
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Ustavni sud Bosne i Hercegovine — 1964-2014 — Constitutional Court of Bosnia and Herzegovina

CABETOBAISE YCTABHUX CYOOEBA

HajBuiue ognyxa ycTaBHKX CYy[oBa
NOHETO Ha WHWUWjaTHBY rpahaHa

Y nawem cyfcTey mopa GuTH cafpmaHa rapaWuMja pa je oHO jepHa of cnrypuuf Bpaxa o, Guno noje
spcTe yaypnauuje. — Off mManux HEnpasau A0 BEAWMRMX yaypnaumwja nyt Huje panew. — [lpasuna-

HULM PapHWX

Jyue je y Cxymursund Jyracrasi-
je novexo JBOJNHEBHO CABETODAMLE
FOTABHMX CYLOBA O . YCTABHOCTH M
HAKOMMTOCTH M YNO3H yCTABHWE CY-
A0Ba ¥ PRIEM]AEY COLMaIMCTIHE
camoympasue aemoEparHje. Tlopen
cymija YerasHor cyga Jyrocaasnje,
YOTABEMX CFA0Ba penybamxa M no-
Kpajuud, NpEACTARHUED APYIUTEEHO-
-NOSHTHHEHX OpradMsaigdja #u ro-
crijy, CaBeTOBANLY NPHCYCTRY]Y ®
apyroex Kupo [imropos, npepcem-
HiE CrynirruHe Jyrocaasmje, Apa-
roctan Maprosxh, npegeegnng IIpeg
ceaumuTea CP Cpduje, Mdobpocnan
“Ryaadub, DoTopenceHHE CaBed-
wor xappmHor echa, Jparomyd Cra-
mpen, wAaH Haispimor KoMATeTa
Hpeacegunmrea WK CKJ, Pucro
Liyeos, mornpepcenHux CapesHe XoH
heperpje CCPHJ u Jdymaw Bor-
paHoR, normpegeepHMx Beha CaBesa
cHHAMKaTa JyrocaaBae.

Huxoaa Cexymsh, npeaceguue ye-
TapROr cvia Jyrocansdje MHOTAKNO
j& ¥ ¥ROZHOM MHIJAraky Heae Ha-
Yenme M OpaKTHYHe mpofaeme  Io-
jase roje ynyhyiy na ce aybime »
cReCTpaHMie Cargegs MAME) M OpYHIE-
HMOHHCARE YCTABHOCTH M 3AEOHKTO=
Cri. YCTABHOCT M 3aE0lHTOCT HMCY
npaBHe KaTeropije n:z mnz onmﬁm
EII:IK_ APYINTBEHAX M 1T
nopa — pekao je Cexyauh u sonao:

- Published in the
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OpraHM3auqja cTUMynuwy »pajg

wemiia je ga je #ajechn Gpo] oa-
I¥EA ¥CTARHMX CYHODA ¥ BE3M A
YOTABHOIIRY M JAROHWTOINNY PE3HHX
BpCTA SKATA, Of OMWITHX SKATA OC-
HOBHMX OpTaHU3AIM]a A0 CRBEIHMX
S0KOHZ, TUHET Ha HHELMjATHEY Tpa-
Bana.

HepopomLne ce XOpMeTe HpPABR Koja
Aaje Yeoran

¥ gamesm wsaaraipy IHuons Ce-
Eyauh je HCTAKAO OACYCTECG HWEHLH-
jarune opaamhensx DpefTATAE KO-
jH oo ¥Yerapy MMajy NpoRc Mo gym-
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nocne pagas«

josMHEMX 2aKOHA M JPYTHX .aRara
fe3 DOKpeTAlLa MOCTYORA Of CTpaHe
oRramhedor npeanaraka, wrro Gl
(uap BeoMa xopsciHo, ¢ obaHpoM Ha
HHX0B0 GOraTo MCEYCTHO.

Memsayhs moTpely A8 o8 HaIiew
CYACTRY, ¥ CERafy i NepLneRTHooM
paIB0jz CcAMOYOPARHE COLM]anHCcTH=-
WEe JAEMOEDETH]E, MOPA NOCBETHTH
jomr melia ApYWTBCHA NIHTRR, YBA=
Wanake ¥ nDomepeihe, Kupo Lawro-
POB je pexac:

— CRaKd pagHME M Jwaha:mn M-
pa GHTH YBEpeH Ja CHOja YCTABMA M
ApYra TPaBa, 4 mpe cEera HeoTyhiea
NPaBd PASHHKER ¥ YAPYMECHOM pany,
MOME YREEK PealMiQgHaTH ¥ Ccyhonisa
M jga he Te oIAYEE YBEK HOCHTH M-
qar aHramoBadHe Opure 38 woAeKa
NojeAMHIA M 33 YEVIHGCT CCLH]jaIH-
CTHIKOT cauprtaja Hamer ApYIUTBA 3
EATOBHX TEeMeBHHX BpeanocTi. Hi-
MO MM MMYHM on OHpoHpaTHIMa, ca-
MOBO/RE W KopHIDKEmL MOHOTOND. ¥
HAIDEM CYACTEY Mopa DHTH cagpma-
HA TAPRHUMIA ma je oHO jenHa of
curyprmx Gpana on Ouno roje mrpere
ysypoamsje. Taj oceliaj Ko mammx
JEYAM je GHTAH 34 DOAMTHYKY X ApY
wreeEy cralagHocr sajeannue. -He-
Md CHTHOI JBYRCEOF TPaRs, Maaor

. b HOEX0 KO 00 MORe upe-
ﬁtgu‘go(ﬁaemcahm Ha TpagHMo

MCTHHCEM  XYMAHO  COUH]SMNCTHIKD
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USTAVNI SUD BOSNE I HERCEGOVINE

RAZDOBLJE OD 1975.
DO 1990. GODINE

Period nakon uspostave 1 prve dekade
rada 1 djelovanja Ustavnog suda Bosne 1
Hercegovine karakteriziraju, pored ostaloga,
znaajne izmjene u ustavnopravnom sistemu u
SFRIJ, odnosno u BiH, donoSenjem saveznog i
republickih, odnosno pokrajinskih ustava kojima
su zaokruzene reforme zapocete amandmanima
iz 1971, odnosno 1972. godine.

lako je ve¢ amandmanima iz 1971.
godine reguliranje mnogih odnosa preslo u
nadleznost Republike (kao odraz Sirih reformi
na podru¢ju SFRJ), Ustavom SRBiH iz 1974.
godine nadleznost Ustavnog suda BiH je
znatno proSirena a povecan je i broj ovlastenih
predlagata za pokretanje postupka za ocjenu
ustavnosti 1 zakonitosti. Tako je, pored subjekata
koji su i do tada mogli pokrenuti postupak pred
Ustavnim sudom, to ovlastenje dato i svim
sudovima (ako se pitanje ustavnosti i zakonitosti
postavi u postupku pred nekim sudom), zatim,
drustvenom pravobraniocu samoupravljanja (kao
novom organu), Sluzbi drustvenog knjigovodstva
(SDK) itd. T dalje je zadrzano rjeSenje da,
pored toga Sto ,,svako moze dati inicijativu za
pokretanje postupka za ocjenjivanje ustavnosti i
zakonitosti”, Ustavni sud moze ,,i sdm pokrenuti
postupak”, dakle, samoinicijativno.

Dalje, podruc¢jaiodnosikoje svojim odlukama
regulira op¢inska skupStina znatno su Siri a
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THE PERIOD FROM
1975 TO 1990

The period after the establishment and first
decade of work and operation of the Constitutional
Court of Bosnia and Herzegovina is characterized,
inter alia, by significant modifications of the
constitutional system in both the SFRY and
Bosnia and Herzegovina through the passing of
federal, republic and provincial constitutions
which completed the reforms initiated by the
amendments from 1971 and 1972 were completed.

Although by passing the amendments in 1971
the matter of regulation of a number of relations
had already been transferred to the competence
of the Republic (which was the reflection of the
extensive reforms on the territory of the SFRY),
the jurisdiction of the Constitutional Court
of the BiH was substantially extended by the
1974 Constitution of the Socialist Republic of
Bosnia and Herzegovina (,,the SRBiH”) and the
number of authorized persons for the initiation
of proceedings for review of constitutionality
and legality. In that manner, in addition to the
persons that could have initiated the proceedings
before the Constitutional Court until then, the
same authority was granted to all courts (if the
issue of constitutionality or legality appeared
before a court). In addition, it was granted to the
Public Attorney (as a newly established body),
the Social Accounting and Auditing Service.
The arrangement was kept and in addition to
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posebno je proSirena normativna samoupravna
sfera. Naime, odredbama Ustava iz 1974. godine
organizacije udruzenog rada, samoupravne
interesne zajednice, mjesne zajednice, druge
samoupravne organizacije 1 zajednice ovlastene
su da reguliraju svojim op¢im aktima veliki broj
odnosa ¢ije je uredivanje ranije bilo u nadleznosti
drzavnih organa.

Ustavni sud BiH sada, pored ostaloga,
ocjenjuje i to da li je propis ili op¢i akt drustveno-
-politicke zajednice, odnosno samoupravni op¢i
akt u suprotnosti sa saveznim zakonom za ¢ije su
izvrSavanje odgovorni organi u Republici za Sta
je ranije bio nadlezan savezni Ustavni sud.

Preciznije, prema ¢lanu 387. Ustava iz 1974.
godine, Ustavni sud Bosne i Hercegovine: odlu-
cuje o saglasnosti zakona sa Ustavom, odlucuje
o saglasnosti drugog propisa i opceg akta organa
drustveno-politicke zajednice sa Ustavom i za-
konom, odlucuje da li su drugi op¢i akti saglasni
sa Ustavom, odnosno suprotni zakonu, odlucuje
da li je statut ili drugi op¢i akt politicke organi-
zacije, druStvene organizacije i udruzenja gra-
dana saglasan sa Ustavom ili suprotan zakonu,
rjeSava sporove o pravima i duznostima izmedu
Republike i drugih druStveno-politickih zajed-
nica, kao 1 sporove izmedu druStveno-politickih
zajednica, ako za rjeSavanje takvih sporova za-
konom nije predvidena nadleznost drugog suda,
te rjeSava o sukobu nadleznosti izmedu sudova i
organa drustveno-politickih zajednica.

Ustavni sud i dalje moze ocjenjivati ustavnost
zakona 1 ustavnost 1 zakonitost propisa 1 op¢ih
akata organa druStveno-politickih zajednica 1
drugih op¢ih akata koji su prestali da vaze ako
od prestanka vazenja do pokretanja postupka nije
proteklo vise od jedne godine. U vezi sa takvim
pitanjima Ustavni sud je zakljucio: ,,Primarni
je smisao djelovanja Ustavnog suda u odnosu
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the fact that ,,anyone may initiate proceedings
for review of the constitutionality and legality”,
the Constitutional Court may also ,,initiate
constitutional review proceedings”, i.e. ,,on its
own initiative”.

Furthermore, the fields and relations
regulated by the municipality assemblies’
decisions were substantially wider, especially in
the normative self-management sphere. Namely,
by the provisions of the 1974 Constitution, the
associated labourorganizations, self-management
communities of interest, local communities, other
self-management organizations and communities
were authorized to regulate, by their general acts,
the significant number of relations the regulation
of which had previously been within the scope of
competency of the state bodies.

At that time, the Constitutional Court of BiH,
inter alia, evaluated whether a regulation or
general act of the socio-political community, i.e.
the self-management general act, is inconsistent
with the Federal law with the authorities of
the Republic having a present and the Federal
Constitutional Court previous competence for
their enforcement.

To be more precise, under Article 387 of the
1974 Constitution, the Constitutional Court of
the Bosnia and Herzegovina: shall decide on the
compliance of law with the Constitution; shall
decide on the conformity of other regulations
or general acts of the socio-political community
with the Constitution and law; shall decide
whether other general acts are consistent with
the Constitution or contrary to the law; shall
decide whether a statute or other general act
of political or social organization, or citizens’
community is in conformity with the Constitution
or contrary to the law; shall resolve disputes
arising between the Republic and other socio-
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na propise, opée akte i
samoupravne opce akte
koji su prestali da vaze u
tome da se utvrdivanjem
njihove neustavnosti,
odnosno  nezakonitosti, |
otklone posljedice koje

su nastale usljed njihovog
primjenjivanja, pa stoga

treba imati u vidu odredbu

¢lana 399. stav 2. Ustava
SRBiH.”

Mjereno vremenskim |
kriterijima i okolnostima u
kojim je djelovao, period
od 1975. do 1990. godine
predstavlja razdoblje dalj-
njeg uspjeSnog razvoja i
afirmacije Ustavnog suda
BiH. Naime, posljedica
proSirenja njegove nad-
leZnosti bilo je povecanje obima njegovog rada,
odnosno broja predmeta koji su se nasli pred Su-
dom a, prema ocjeni samoga Suda iz toga vreme-
na, stalno povecéanje broja predmeta ,,nesumnji-
vo ukazuje na to da se Ustavni sud kao institucija
koja Stiti ustavnost i zakonitost sve viSe afirmira
u naSem sistemu”.

Ovo razdoblje oznacilo je 1 afirmaciju drzave
Bosne 1 Hercegovine (saveznim 1 republickim
ustavima iz 1974. godine republike su definirane
1 kao ,,drzave”) koja je dobila novu strukturu
1 kompetencije. Budu¢i da je Ustav iz 1974.
godine otvorio znacajan prostor za razvoj trzisSne
ekonomije (bez obzira na sva ogranicenja), to je
nametnulo 1 potrebu da se ekonomske funkcije
Republike osnaze. Medutim, i u tim okolnostima
ostala je potreba da se reguliraju ekonomski i
drugi tokovi radi ostvarivanja interesa i potreba
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political communities with
regards to their respective
rights and obligations,
as well as the disputes
arising between the socio-

political communities
if the jurisdiction of
another court 1is not

provided for by the law
regarding the resolution
of such disputes; and,
shall decide on disputes
arising between the courts
and bodies of the socio-
political communities with
< e regards to their respective
competencies.

The Constitutional
Court shall continue to
review the constitutionality
oflawsandconstitutionality
and legality of regulations and general acts of
bodies of the socio-political communities and
other general acts that ceased to be in force if no
more than a year has passed from the moment of
their cessation to the moment of the initiation of
the proceedings. In connection with such matters,
the Constitutional Court concluded: ,,The main
task of the operations of the Constitutional Court
relating to the regulations, general acts and self-
management general acts rendered ineffective is
to remedy the consequences occurring because of
their application by way of finding that they are
unconstitutional or unlawful, and, therefore, the
provision of Article 399(2) of the Constitution of
the SRBiH should be taken into account™.

In terms of the time-period and circumstances
under which the BiH Constitutional Court
functioned, the period between 1975 and 1990
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Duro Vekic,
predsjednik (1980—1984)

Duro Vekic,
President (1980—1984)

gradana i drustva u cjelini. To je vrijeme kada
je postalo jasno da, bez obzira na proklamacije
i visoko postavljene ciljeve samoupravljanja,
siroko koncipirano i razudeno samoupravljanje
nije dovoljno da bi se na valjan na¢in usmjerili
ekonomski i drugi drustveni tokovi nego da je
potrebna istovremena intenzivna uloga drzave
kako u regulaciji odnosa tako i u preduzimanju
drugih mjera.

Iako je u razdoblju od 1975. do 1990, kao
i ranijih godina, putem ocjene ustavnosti i
zakonitosti Ustavni sud u najve¢em broju
predmeta postupao po inicijativi gradana, moglo
se ocekivati da se Ustavni sud bavi pitanjima
zaStite ljudskih prava i osnovnih sloboda,
posebno ekonomskim, kulturnim i socijalnim
pravima. Medutim, praksa Ustavnog suda je
pokazala da je Ustav SRBiH iz 1974. godine
prenaglasio mogucénosti da se ostvare pojedina
prava posebno kada se ima u vidu sadasnji
koncept ljudskih prava i ustavni instrumenti za
njihovu zastitu. Naprimjer, karakteristi¢na je
odredba Ustava kojom se garantira ,,pravo na
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represented a period of its further successful
development and affirmation. Namely, the
consequence of the expansion of its jurisdiction
was the increase in its workload, i.e. the number
of cases before the Court, and according to the
assessment of the Court itself from that period,
the constant increase in the backlog ,,indisputably
indicates that the Constitutional Court as the
institution protecting the constitutionality and
legality is getting increasingly affirmed in our
system”.

This period also signified the affirmation
of the State of Bosnia and Herzegovina (the
Republics were defined as ,states” by the
Federal and Republic Constitutions of 1974) that
acquired a new structure and responsibilities.
As the 1974 Constitution opened an important
space for the development of market economy
(irrespective of all restrictions), it imposed a
need for strengthening the economic functions of
the Republic as well. However, even under those
circumstances, there was still aneed for regulating
the economic and other flows for the purpose of
meeting the interests and needs of citizens and
the society as a whole. That was the time in
which it became apparent that, notwithstanding
the proclamation and highly-placed goals
of the self-management system, the broadly
conceived and dispersed self-management
was not sufficient to direct economic and other
social streams in a proper manner but required
the simultaneous intensive role of the state, not
only in the regulation of relations but also in the
undertaking of other measures.

Although, in the period between 1975
and 1990, as well as prior to that period, the
Constitutional Court in the largest number
of its cases acted upon the citizens’ initiative
regarding the review of constitutionality and
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Let i dr Bordo Samardiié

Za predsjednika Ustavnog suda BiH izabran je
Bure Vekié, a sudije Hazim Eminefendi¢, Evica

Na ajednifko] sjednici sva tri vijeds Skup-

1 #tine Socijalistitke Republike Bosne | Hercegovine,

koja je odriana u utorsk, delegatl su jednoglasno
usvojill prediog Predsjedniftva SRBEL da za pred-
ajednika Ustavnog suda Bosne | Hercegovine bude
izabran Duro Vekié, predsjedavajuli delegacije Sku-

{ piting SABIH y Vijefu republiks | pokrajina Skup-
| Gtine SFRJ a za sudije Sody Hazim Emimnefendis,

predsjednik Suda udrufenog rada BIH, Evica Let
&lap Predsjedniftva Republifke konferencljs SSRN
BiH, { dr Dordo Samarddié, profesor Pravnog fa-
-mlut}n;l Sarajevu.

&

Burs Vekld

& Hazim Eminafendld, sudija Ustavmog suda,
rofen je 1522 godine u Jajcu. Musliman, Nosilac
sPartizandke spomenice 104lec Clan SKJ od 1842
godine. Obavljao je vile odgovornibh dulnostl. Bio je|
na dufncstl predsjednika Odbora za organizaciono-
-pollti&ka pltanjy Republifkog vijeéa Skupitine SR
BiH, a od 1975, godine nalaz! se na dulnost] pred-
sjedniks Suda udrudenog rada BE

& Eviea Let, sudlis Usiavnog suda, rodena le
1929, godine u Slavonskom Brodu Hrvatica, ar
SKT od 1840, gadine. Dbavljala je wils adgow s
duknosti, Od 191,! da 1878 godine hi Ia ie e‘lnn Iz~

T | Han
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rad” svim gradanima, $to je prakticnoiu BiH iu
svijetu bio 1 ostao neostvariv zahtjev/ideal. Stoga
je bilo dovoljno i realno Ustavom proklamirati
»slobodu rada” koja praktiéno znaci pravo
gradana da im se, pod jednakim uvjetima, ucine
dostupnim sva radna mjesta i funkcije u drustvu.
To je, naravno, odredilo i moguénosti tadasnjeg
Ustavnog suda u pogledu zahtjeva gradana za
zastitu ovoga, ali i drugih prava zagarantiranih
Ustavom.

U ovom petnaestogodisnjem periodu Ustavni
sud je rjeSavao znacajan broj predmeta iz razli-
Citih oblasti kao Sto su provodenje referenduma,
koriStenje 1 zastita zivotne sredine... i nesporazu-
mi SIZ-a i korisnika — gradana o koristenju nji-
hovih usluga..., problem naplate stani¢nih usluga
u javnom drumskom prijevozu, mogucnost i pra-
vo podnoSenja predstavke radnika, isklju€ivanje
struje zbog neplacanja akontativno odredenog
iznosa, politicko i drugo organiziranje na nacio-
nalnoj osnovi itd... za neposredno zainteresirane
subjekte, ali i za opéu javnost (popraceno u me-
dijima).

Karakteristicna odlu¢enja Ustavnog suda o
tim 1 drugim pitanjima su, npr.:

— Pravo prece kupnje kao jedno od obliga-
cionih prava moze se regulirati samo zakonom.

— Prema Zakonu o referendumu, o nepravil-
nostima u provodenju referenduma meritorno
odlucuje organ koji je raspisao referendum, a o

Iz dnevnih novina
»Oslobodenje”,
9. oktobar 1980.

Published in the daily
newspaper ,,Oslobodenje”
on October 25, 1980
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legality, it could have been expected that the
Constitutional Court would have to deal with
the issues of the protection of human rights and
fundamental freedoms and especially with the
economic, cultural and social rights. However,
the jurisprudence of the Constitutional Court
indicated that the Constitution of the SRBiH
of 1974 overemphasized the possibilities to
excercize certain rights especially having in
view the current human rights concept and the
constitutional mechanisms for the protection
thereof. For instance, the characteristic example
represents the provision that guaranteed the
,right to work™ for all the citizens which both
in Bosnia and Herzegovina and the whole world
remained the unattainable goal/ideal. Therefore,
to proclaim the ,freedom of labour” by the
Constitution, which practically meant the right
of citizens to have all working positions and
functions in the society made available, under
equal conditions, was sufficient and realistic.
That, naturally, determined the capabilities of
the then Constitutional Court safeguarded by the
Constitution in terms of request of citizens for
protection of this but also other rights.

In this period of fifteen years, the
Constitutional Court solved significant number
of cases in different areas such as referendum,
environmental protection and use, and disputes
between the self-management community and

IZ USTAVNOG SUDA SRBiH

Referendumom do

samoupravnog sporazuma
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Sudije i osoblje Ustavnog suda, 1978. godina
Judges and staff of the Constitutional Court, 1978

zastiti zakonitosti u postupku provodenja refe-
renduma odlucuje op¢inski sud.

— Zajednica penzijskog 1 invalidskog
osiguranja ovlastena je da blize uredi uvjete
pod kojima se primanja osiguranika po osnovu
minulog rada uzimaju pri utvrdivanju penzijskog
osnova.

— Naknade li¢nog dohotka za vrijeme sprije-
¢enosti za rad ¢ine prihod podlozan obavezi pla-
¢anja mjesnog samodoprinosa ako samim aktom
o zavodenju mjesnog samodoprinosa nisu izuze-
te od te obaveze.

— Prihodi sveéenika od vrSenja vjerskih
obreda podlozni su plac¢anju doprinosa za osnov-
no obrazovanje iz osnova licnog dohotka od sa-
mostalnog vrSenja neprivrednih djelatnosti.

— Jedinstveno odredivanje naknade za kori-
Stenje radiodifuznih prijemnika nije u suprotno-
sti sa zakonom.
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its users — citizens, on the use of their services,
the problem of collecting payment for the
station services in the public road transport, the
possibility for and the right to submission of the
workers’ petitions, cutting-oft power supply due
to getting behind in payments, political or other
forms of organization on the basis of ethnic group
affiliation, etc... for directly interested subjects,
but also for the general public (published in the
media).

For example, the characteristic decisions of
the Constitutional Court on those and other issues
were the following:

— The right of pre-emption as one of the
contractual rights may be regulated exclusively
by law.

— Under the Law on Referendum, a body
which called areferendum decides on the merits of
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1Z RADA USTAYNOG SUDA BiK

DVADESETOGODISNJA ISKUSTVA
USTAVINOG SUDA BiH

BRZE

| EFIKASNIJE |
RJESAVANIE
SPOROVA

Iz ustavno-sudske prakse u naioj re-
publici uodijivo je da se neki driavai
organi u potpunosti ne pridriavaju
pravila oke postupanja sa sukebima
nadlefnosti, &fo usporava ne

Iz dnevnih novina. "
1 Oslobodengje”,
28 februar 1980,

PL;blzshed in the dazly
'_newspaper ,Oslobodenj
on February 28, 1980
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inflacija
propisa

Zn}mnskn regulativa nam je
precbimna, Sto ukazuje na jednu
drugu =zakonitost« | tendenciju da
58 driavnom normom reguitiu od-
nosi | u onim sluajevima kada to
nija potrebna B bar naophodnol
Ovu konstataciju, koja s u po-
sljednje vrijeme sve vide fuje sa
raznih jevnih tribine | foruma, po-
tvrdila su meritorno | bogata dvade-
selogodidnja ustavno-sudska za-
pafanja Ustavneg suda BIH. 5 dru-

strane, mada rjade, u reguliza-
nju nekih pitanja, posebno onih kaji
se fiu direg drustvenog interesa,
postoje znaCajne =zakonske praz-
nines, nedogradencsti, zastarjela
rjedenja, pa | sutinska neusklade-
nost normi sa ustavnim opredjelje-
njima, koja je najoitia u plimi iz
- mjena | dopuna pojedinih zakona i

opisa

rima, pomanjkanjem strugnih kad-
Fova..,

; 'Iz dnevnih novi qz"_
',,Oslobaéi‘en]e 29,

Pubhsked nthe
daliy newspaper -

,Oslobodenje” on
. mﬁlﬁ'e,fz 1983

Prijem

Pevodem dvadesatogodifinjica ustavn,
govini, Elanevi Pradsjedniitva SRBIH Savo

sudam u SR Bosnl | Herce-
&ur | Munir Maslhovid primili

su danas u Sarajsvu predsjednika | sudije Ustavnog suda Bosna | Herce-

govine. Prij

u j& prisustvovao | prodsjednik Komisije za ustavna pmmju

Skupdtine Swh“&H Milan Skaoro | predstewnici Ustavnog suda Jugosiavis |
ustavnih sudova republika | pokrajina kejl prisustuju obilje2avanju jubiieja

Ustavneg suda Bosne | Harcagovine.

Brojnim zakonskim odredbama,
bilo da su one radriane i ranijin
propisa il su utwdens odmah na-
kon usvajanja Ustava, ili sa privre-
menim valenjem, ponekad s, ka-
ko kake Duro Vekié, predsjednik
Ustavnog suda BiH, reduciraju sa-
moupravna prava radnib udi | gra-
dana, #t0 upucuje na Takijucak da
za uzurpaciju i sulavanjs prava

rama konzerviraju ostact neravnop-
ravnosti u materijalnom poloZaju i
pravima samoupravnin subjekata.
Pogotovu je fo karakteristifno za
oblasti sticanja dohotka, razmjens
rada, prikuplianju | koristenju sred-
stava za lzgradnju infrastrukture...
Stoga pojedinl samoupravnd akti vi-
Eo djeluju kao podzakenski izvrini
propisi, nego autonomnl samoup-

rayriakdil

H_T- ¥CTABHOTI CY A CPBuX

300r Kammersa Ha
10ca0 - Mami JI/1

Verapuu cyn CPBuX je #3paino cymiky ¥y oQHOCY Ha
one unanose [pasunnuka »Veayre« us bamwanyke ko-
JH, ¥ caydajy sakallmema Ha mnocao, npeasubajy
YMaemke, OOHOCHO rybmeewe JIJ 3aTto wro O Takea
Mjepa npije NpeacTaBbana CAHKLMY Hero Mjepuio 3a
yTephuBae 1ONpHHOCA NMpema pany

Iz dnevnih novina ,,Oslobodenje”, 29.
septembar 1980.

Published in the daily newspaper
»Oslobodenje” on September 29, 1980
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— U smislu ustavnih odredaba o nadleznosti
Ustavnog suda, Ustavni sud nije nadlezan da
ocjenjuje saglasnost, odnosno suprotnost akata
organa drusStveno-politicke zajednice u odnosu
na propis koji nije zakon, ili u odnosu na dogovor
ili neki drugi akt koji se u provodenju odredene
politike donosi na dogovornoj ili sporazumnoj
0Snovi.

— Zakonodavac je mogao propisati da se
u zdravstvenom osiguranju kao djelatnosti od
posebnog drustvenog interesa urede pravaradnika
1 drugih radnih ljudi na nacelima uzajamnosti i
solidarnosti na taj nacin $to je utvrdena obaveza
svih osiguranika (radnika, zemljoradnika 1
lica koja se bave samostalnom djelatnos¢u) da
plac¢aju doprinos za zdravstveno osiguranje ne
samo iz osnovnog prihoda (licni dohodak ili
katastarski prihod) nego i iz svih drugih prihoda
koje ostvaruju, ukljucujuci i povremene prihode
po ugovoru o djelu.

— Skupstina op¢ine je mogla da propise uvjete
drzanja pasa na svom podrucju, jer je to jedno
od pitanja koje moze imati neposredni interes za
zdravstvenu zastitu gradana.

— Na osnovu ¢lana 58. Zakona o socijalnoj
zastiti, opCinska skupStina moZze propisati da
lica koja su po zakonu obavezna da izdrzavaju
lice smjesteno u socijalnu ustanovu ucestvuju u
troSkovima smjestaja tog lica.

— Skupstina op¢ine moze kao mjeru zastite
covjekove sredine propisati zabranu drzanja
stoke 1 utvrditi podrucje na koje se ta zabrana
odnosi.

— Propisivanje obaveze placanja doprinosa
za zdravstveno osiguranje zemljoradnika, osigu-
ranicima — radnicima, na li¢ni dohodak od po-
ljoprivredne djelatnosti nije suprotno zakonu, ni
nesaglasno Ustavu.
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the irregularities in the procedure for the conduct
of referendum while a municipal court decides
on the protection of legality in the procedure for
the inplementation of the referendum.

— The Retirement and Disability Insurance
Board is authorized to regulate more closely the
conditions under which the income of an insured
person, based on his/her years of experience,
shall be taken into account when establishing the
retirement basis.

— Compensations for salaries during the work
incapasity represent the income earned by the
payment of local voluntary tax, unless exemption
from payment of this tax is stipulated under the
Act on Introduction of Local Voluntary Tax.

— Priests’ incomes earned by the performance
of religious ceremonies are subjected to the
payment of contributions for the elementary
education by way of making deductions on the
basis of salary earned through the independent
non-economic activities.

— Unified specification of compencation
for the use of broadcasting receivers is not in
contravention to law.

— In terms of constitutional provisions on
its jurisdiction, the Constitutional Court does
not have the jurisdiction to review whether the
acts of the socio-political community bodies
are compatible with a regulation which is not
the law or with the agreement or some other act
which is passed by consensus for the purpose of
implementing certain politics.

— The legislator could have prescribed that
within the scope of health care insurance as
the activity of special social interest, the rights
of employees and other working people are
regulated based on principles of reciprocity and
solidarity in a manner determining the obligation
of all insured persons (workers, farmers or
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Cazim Sadikovic,
predsjednik (1984—1986)

Cazim Sadikovié,
President (1984—1986)

— Samoupravno pravo radnih ljudi jeste da
u svom samoupravnom op¢em aktu o raspodjeli
stanova predvide da se smatra da radnik ima
rijeSeno stambeno pitanje i u sluc¢aju kada ima
useljiv stan ili porodi¢nu kucéu koja odgovara
potrebama domacinstva i ako se taj stan, odnosno
porodi¢na kuéa nalazi na odredenom podrucju
na kome je organiziran saobracaj, tako da radnik
nesmetano moze svakodnevno dolaziti na rad i
normalno obavljati svoje poslove.

— Izvrsno vijec¢e Skupstine SRBiH, koriste¢i
ovlastenje iz odredbe c¢lana 91. Zakona o
unutras$njim poslovima, nije bilo duzno da utvrdi
iste funkcije 1 funkcionalne oznake u miliciji/
policiji koje su postojale prema saveznim
propisima.

— Odredba odluke skupStine opéine prema
kojoj se moze odobriti izgradnja privremenih
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persons with privately owned businesses) to
pay the health care insurance contributions not
only on the basis of income (personal income or
cadastral income) but on the basis of all other
incomes they realize, including the occasional
income earned on the basis of temporary service
contract.

— The Municipality Assembly could prescribe
the requirements for dog keeping on its territory
as being one of the possible direct interest issues
relating to the health care protection of citizens.

— Pursuant to Article 58 of the Law on Social
Protection, the Municipality Assembly may
regulate that persons obliged by law to support
an individual accommodated in the public
welfare facility are in obligation to participate in
the costs of his/her accommodation therein.

— The Municipality Assembly may, as an
environmental protection measure, prescribe the
prohibition of cattle keeping and establish areas
to which such prohibition relates.

— Regulation of payment of health care
insurance contributions by agricultural workers,
i.e. the insured persons — workers, out of the
income earned from the agricultural business is
not contrary to the law or in contravention to the
Constitution.

— Self-management right of the workers is to
prescribe, in their self-management general act
on allocation of apartments, that a worker shall
be considered as having solved his/her housing
issue also in the case when he/she has a habitable
apartment or family house which corresponds
to the needs of the household and when that
apartment or family house is located on the
territory on which the transportation means are
secured so that an employee may come to work
on daily basis and deal with his/her tasks with no
hindrance.
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objekata na javnim povrSinama, kao §to su kiosci
i drugi mali objekti, samo drustveno-pravnim
licima, a ne 1 radnim ljudima u kojima bi mogli
vrsiti  djelatnosti licnim radom sredstvima u
vlasni$tvu gradana, nije saglasna sa osnovnim
nacelima Ustava Socijalisticke Republike Bosne
i Hercegovine.

— Nije suprotno zakonu ako se u samouprav-
nom op¢em aktu visokoskolske organizacije nor-
mira da asistent moze biti izabran za nastavnika
iskljuc¢ivo putem konkursa.

— Skupstina op¢ine nije zakonom ovlastena
da utvrduje posebne uvjete pod kojima autoskole
1 njihova odjeljenja sa podruc¢ja drugih opcina
mogu obucavati kandidate u upravljanju
motornim vozilima na putevima na podrucju te
op¢ine.

— Nijeusuprotnostisazakonom ako skupstina
op¢ine propise uceSce investitora u troSkovima
uredenja zemljiSta u razli¢itim iznosima zavisno
od zone u kojoj se nalazi zemljiSte, namjene
objekta 1 drugo.

— Nije povrijedeno nacelo ravnopravnosti
gradana ako se odredbe odluke skupstine opéine
o ustupanju zemljiSta na koriStenje, poslije
stupanja na snagu odluke, primjenjuju i na ona
lica kojima je to zemljiSte ranije ustupljeno, a
ugovor o koristenju zemljista istekao.

— Nije u suprotnosti sa zakonom propisivanje
naknade za stani¢ne usluge autobuskih stanica
koje putnik plac¢a uz redovnu cijenu karte, jer
one predstavljaju cijenu za koriStenje stani¢ne
usluge.

— Nije saglasna sa Ustavom 1 suprotna je
zakonu odredba samoupravnog opceg akta
kojom se za period od pet godina iskljucuju iz
prava na dodjelu stana na korisStenje radnici koji
nemaju deset godina radnog staza.
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— The Executive Council of the Socialist
Republic of Bosnia and Herzegovina Assembly,
pursuant to Article 91 of the Law on Internal
Affairs, is not obliged to determine for the police
forces the same functions and functional insignia
that had existed under the federal regulations.

— The provision of the Municipality
Assembly’s decision pursuant to which the
construction of temporary facilities, such as
kiosks and other small facilities on the public
space, may be allocated only to the legal entities
and not to the working people who may conduct
businesses by their own work using the means
owned by citizens, is not in accordance with
the basic principles of the Constitution of the
Socialist Republic of Bosnia and Herzegovina.

— It is not inconsistent with the law if it is
provided under the self-management general
act of a higher educational institution that an
assistant may be elected the teacher only through
vacancy.

— The Municipality Assembly is not
authorized by law to determine special
requirements under which schools and their
departments from the territory of other
municipalities may train candidates to drive
motor vehicles on roads on the territory of the
given Municipality.

— It is not inconsistent with law if the
Municipality Assembly regulates the investors’
participation in sharing the costs of land
regulation in different amounts depending on
the zone where the land is located, the facility’s
purpose, etc.

— The principle of equality of citizens has not
been violated if the decisions of the Municipality
Assembly on the allocation of land for use, after
entry into force thereof, are also applied to the

CONTENTS

59



60

— Skupstina op¢ine utvrduje politiku uredenja
prostora 1 odreduje njegovu namjenu, a Ustavni
sud nije nadlezan da ocjenjuje opravdanost
utvrdene politike uredenja 1 namjene prostora.

— Nije saglasna sa Ustavom i suprotna je
zakonu odluka kojom je propisano da se prodaja
robe u odredenoj koli¢ini kupcima moze vrsiti
samo pod uvjetom da se kupljena roba prevozi
vozilima odredene radne organizacije.

— Skupstina opéine moze propisati da se
poslovne prostorije u zgradama koje se nalaze
u odredenim ulicama ili dijelovima ulica mogu
koristiti samo za vrSenje odredenih poslovnih
djelatnosti, ili da se ne mogu koristiti za vrSenje
odredenih poslovnih djelatnosti.

— Nije suprotna zakonu odredba odluke
SIZ-a stanovanja kojom je propisano da se od
sredstava ostvarenih iz stanarine u stambenoj
zgradi za investiciono i tekuce odrzavanje zgrade
1zdvaja 50%.

— Statutom Advokatske komore ne mogu
se propisivati dopunski uvjeti za obavljanje
advokatske djelatnosti.

— Uredenje meda na gradevinskom zeml-
jistu u druStvenom vlasniStvu ubraja se u imov-
inskopravne sporove, pa budu¢i da zakonom
nije odredena nadleznost drugog organa, na os-
novu Clana 1. Zakona o parni¢nom postupku,
odlucivanje o ovom predmetu spada u nadleznost
redovnog suda.

— Nisu suprotne zakonu odredbe odluke
op¢ina kojima je propisano koje se djelatnosti
ne mogu obavljati u pojedinim ulicama, kao i
ulice u kojima je dozvoljeno obavljanje odredene
djelatnosti.

— Nije nesaglasna sa Ustavom odredba Za-
kona o osnovnom i srednjem muzi¢kom obrazo-
vanju 1 vaspitanju kojom je propisano da u os-
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persons who have been allocated the land earlier
and whose contract on use of land had expired.

— It is not contrary to the law to prescribe the
compensation for the bus station services, which
will be included in the regular ticket price paid
by a traveller as this compensation represents the
price for the use of bus station service.

— The provision of the self-management
general act excluding, for the period of five years,
the working people who do not have ten years of
work experience, from the right to be allocated
the apartment for use, is not compatible with the
Constitution and is contrary to the law.

— The Municipality Assembly determines
the policy of land regulation and purpose, and it
is not within the jurisdiction of the Constitutional
Court to evaluate whether the established policy
relating to the land regulation and purpose of
land is justified.

— The decision prescribing that the goods
may be sold to purchasers in a determined
amount only under the condition that the goods
are transported by vehicles of a certain enterprise
is not compatible with the Constitution and is
contrary to the law.

— The Municipality Assembly may regulate
that the business premises located in the buildings
on some streets or parts thereof shall be used for
the performance of specific businesses or that
they could not be used for the conduct of certain
business activities.

— The provision of the Housing Self-
management Community of Interest prescribing
that 50% of funds earned from rents in residential
buildings shall be used for the investments and
regular maintenance purposes is not contrary to
law.
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tvarivanju ukupnog prihoda
Skole za osnovno muzicko
obrazovanje mogu ucestvo-
vati roditelji, odnosno sta-
ratelji ucenika.

— Nisu nesaglasne sa
Ustavom odredbe Zakona o
zdravstvenoj zaStiti prema
kojima se za obracun
doprinosa za zadovoljavanje
potreba u zdravstvenoj zastiti
moze uzeti viSe osnova.

— Nije suprotna zakonu
odluka samoupravne interes-
ne zajednice zdravstvene

| 35, m Tuzli | u Banjaluci

KASNUIE @ =
AVDOKATINA

U Sarajevn je izdale

pe deset i w Mostarn

tetiri rjefenja e pre-
stanku rada advokala,
odnogno  brizovnice iz
advokatskog
Istovremenos Ustavnom |
sudu BiH stiglo je 59 °
predstavki za ocjenji- |

vanje ustavnosti odre- |
daba &lanova 1. i 2. Za- |
kona o dopunama Fa-
kona o advokaturi. Ad- |

| vokati frage ocjenjiva- |

| nje ustavnosti zbog logs |

Eto osporavanim odred- |
bama ZFakona prestaje |
pravo na vrienje advo- |
katske djelatnosti, i ta |
muikarcima sa 40, a Fe- |
nama sa 35 godina pen- |
zijskog - esiguranja ili |
ako muskarac navrii 65, |
odnosne Zena 60 godina |

-imenika. -

zaStite kojom je propisano da
se penzionerima koji imaju i ina pe
katastarski prihod od poljop-
rivredne djelatnosti obaveza
placanja doprinosa utvrduje "
po oba osnova.

Fvota | najmanje 25 go- |

— Nije saglasna sa Us-
tavom 1 suprotna je zakonu
odredba odluke skupstine
op¢ine o troSkovima uredenja gradevinskog
zemljiSta kojom je utvrdeno da se odredbe te
odluke kojima se reguliraju troskovi uredenja
gradevinskog zemljiSta mogu primjenjivati 1 pri-
je njihovog stupanja na snagu.

— Skupstina op¢ine je ovlastena da regulira
mjere o uredenju grada, uvjete drzanja stoke i da
odredi podruc¢je na kome se zabranjuje drzanje
stoke, a radni ljudi 1 gradani, posredstvom svojih
delegata 1 delegacija u mjesnim zajednicama,
imaju pravo 1 duznost da ucestvuju u vrsenju
drustvenih poslova i u odlu¢ivanju o pitanjima
od zajednickog interesa u op¢ini.

— Nije nesaglasna sa Ustavom odredba
Zakona o putevima kojom je propisana naknada

SADRZAJ

e raamnise, AN e,
ugostilelje taksisie) ka-
da je u pitanju sloboda

lrada i prave na rad.

. Iz dnevnih novina ;,Qslobodenje”,
. 15. mart 1985. godine

; - Published in the daily newspaper
- ,Oslobodenje” on March 15, 1985.

CALPXKAIJ

U predstavkama je is-

| taknuio da advokati ni-

su u radnom odnosu,

| me zasmivaju radni ed-

nos sa udrufenim  ra-
dom, a avoju djclainost
obavijaju licnim radom
¥ lifnim sredstvima.

Oni zahtijevajun da
sud paleZi odlaganje
primjene odredaba os-
porenog zakona, do ko-
nainog proglaienja os-
porenog zakena nensiav-
nim, Jufe sm sudije
Ustavnog suda EiH ra-
spravijale o pomennioj
predstavel 1 = ohziram
na slo¥enast o avome
&2 =e raspravliati pono-
o na Jednoi od nared-
nih siednica

Inafe, povodom ove
predsiavke pismenn su
se . javili i predsjed-
nik Zajednice advokat-
ske komore BiH sa na-
javom da ée o tome jod

— The Bar Association
Statute cannot prescribe
additional requirements
for the performance of a
lawyer’s business.

— The regulation of
property boundaries on the
socially owned construction
land falls within the scope of
property law disputes and,
as the law does not regulate
the jurisdiction of any other
body, deciding on this matter
falls within the scope of
ordinary courts’ jurisdiction
pursuant to Article 1 of the

da raspravija 1 Pred-

Civil Procedure Code.
— The provisions of the

Municipalities’  decisions
prescribing the businesses
which  could not be

performed on certain streets
and streets on which certain
activities could be performed
are not contrary to law.

— The provision of the Law on the Basic and
Secondary Musical Education and Upbringing
providing that parents or guardians of children
may participate in the realization of total earnings
of the elementary musical education school, is
not inconsistent with the Constitution.

— The provisions of the Law on Health Care
Protection, under which several grounds could
be taken into account for the calculation of
contributions for the fulfilment of needs in the
field of health care protection is inconsistent with
the Constitution.

— The decision of the Health Care Protection
Self-management Community prescribing that
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za upotrebu puta koja se placa na motorna vozila
koja koriste za pogon plin.

— Samoupravna interesna zajednica za ma-
gistralne puteve je ovlaS¢ena da utvrduje visinu
1 nacin plac¢anja naknade za upotrebu puta koja
se placa na motorna vozila koja koriste za pogon
plin.

— Suprotna je zakonu odluka skupstine
op¢ine kojom je propisana i utvrdena naknada
za upotrebu puta. Visinu 1 nacin pla¢anja te nak-
nade odreduje samoupravna interesna zajednica
za puteve.

— Utvrdivanje prava na jubilarnu nagradu
za odredeni neprekidni radni staz u organizaciji
udruZenog rada nije zakonska obaveza, ve¢ pravo
koje radnici samostalno ureduju samoupravnim
op¢im aktom, u zavisnosti od svojih materijalnih
1 drugih uvjeta i moguénosti.

— Nisu nesaglasne sa Ustavom odredbe Za-
kona o prekrSajima kojima se predvida donosenje
rjeSenja bez sasluSanja okrivljenog, jer se zako-
nom osigurava da okrivljeni u prekrSajnom po-
stupku prije proglasavanja krivim bude sasluSan.

— Dio dohotka koji je rezultat rada koriSte-
njem hidroakumulacionih objekata, ostvarenog
u izuzetno povoljnim prirodnim uvjetima, koji
se izdvaja u korist opéine koristi se za razvoj
materijalne osnove udruzenog rada u skladu sa
druStvenim planom, §to se utvrduje samouprav-
nim sporazumom koji, prema zakonu, zakljucuju
skupstina op¢ine 1 organizacije udruzenog rada u
oblasti privrede.

— Skupstina op¢ine nije ovlastena da odredi
namjenu za sve poslovne prostorije ili za veci
broj poslovnih prostorija u jednom naselju ili
dijelu naselja, nego samo za pojedine poslovne
prostorije u odredenim ulicama ili dijelovima
ulica radi osiguranja prostora za neke djelatnosti
koje zadovoljavaju osnovne komunalne potrebe.
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the pensioners who have an additional cadastral
income from the agricultural business should be
obliged to pay their contributions determined on
both grounds is not in contravention to the law.

— The Municipality Assembly’s decision on
the costs of construction land regulation which
provides for the provisions on the land regulation
to be applied even before entering into force
thereof is not consistent with the Constitution.

— The Municipality Assembly is authorized
to determine measures on town regulation,
conditions for cattle keeping. Working people and
citizens, through their delegates and delegations
in the local communities, have the right and
obligation to participate in the conduct of tasks
of social interest and deciding on the issues of
common interest within the Municipality.

— The provision of the Law on Public Roads
which prescribes for the compensation for the use
of public road with road tolls for motor vehicles
using gas is inconsistent with the Constitution.

— The Self-management Community of
Interest for Highways is authorized to establish
the amount and manner of payment of road tolls
paid for motor vehicles using gas.

— The Municipality Assembly’s decision
prescribing and establishing compensation for
the use of public roads is contrary to the law. The
Self-management Community of Interest for
Highways is authorized to establish the amount
and manner of road tolls payment.

— The establishment of the right to jubilee
a ward for determined continuous years of
service in the labour organization is not a legal
obligation but the right which the workers
establish independently by the self-management
general act depending on their financial and other
conditions and possibilities.
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Slavojka Todorovic,
predsjednica (1986—1988)

Slavojka Todorovic,
President (1986—1988)

— Nije saglasna sa zakonom odredba odluke
skupstine op¢ine kojom je izvr$ni odbor skupstine
op¢ine ovlasten da odreduje namjenu poslovnog
prostora.

— Skupstina opéine je ovlastena da utvrdi
podrucja u kojima su dosle do izrazaja okolnosti
koje utjeCu na formiranje trziSne cijene
ekspropriranog poljoprivrednog zemljista.

— Zajednica Elektroprivrede je propisanim
op¢im uvjetima za isporuku elektri¢ne energije
da ¢e se obustaviti isporuka elektri¢ne energije i
u slucaju neplacanja akontacije za pretpostavljeni
utroSak elektricne energije prekoracila svoja
zakonska ovlastenja.

— Republika je mogla prilikom uredivanja
odnosa roditelja 1 djece da propiSe obaveze
roditelja 1 uvjete izdrZzavanja djece nakon
navrsenog punoljetstva.

SADRZAJ

CALPXKAIJ

— The provisions of the Law on Minor
Offences providing for the issuance of ruling
without hearing ofthe accused are not inconsistent
with law as the Law secures the accused in the
minor offence proceedings to be heard before
declared guilty.

— A part of income resulting from the hydro-
accumulation facilities use, realized under
extremely favourable natural conditions, which
is allocated to the benefit of a municipality, shall
be used for the development of the material basis
of the associated labour in accordance with the
social plan, which is established by the self-
management agreement, which, under the law, is
entered into by the Municipality Assembly and
the associated labour organizations in the field of
economy.

— The Municipality Assembly is not
authorized to determine the purpose of all
business premises or the larger part thereof in
one settlement or its part but only the purpose of
individual business premises on certain streets or
parts thereof with the aim of securing the space
for some of the businesses meeting the basic
utility needs.

— The Municipality Assembly’s decision
which authorizes the executive board thereof
for the determination of purpose of the business
premises is inconsistent with the law.

— The Municipality Assembly is authorized
to establish areas in which the circumstances
influencing the forming of market price for the
expropriated agricultural land becomes apparent.

— The Electricity Company, by prescribed
general conditions for the electricity supply
determining the cut-off of power supply in the
case of failure to pay the advance for assumed use
of power, has exceeded its legal competencies.
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Pero Krijan,
predsjednik (1988—1989)

Pero Krijan,
President (1988—1989)

— Propisivanje zakonom da se oglas, odnosno
konkurs objavljuje obavezno u jednom od
dnevnih listova koji su dostupni svim gradanima
SFRJ osigurava se ostvarivanje ustavnog nacela
o dostupnosti svakog radnog mjesta svakom
gradaninu SFRJ.

— Utvrdivanje posjedovanja moralno-poli-
ticke podobnosti kao uvjeta za imenovanje
direktora, bez odredivanja sadrzaja tog uvjeta
i postupka u kome bi se utvrdivalo to svojstvo,
nije saglasno sa Ustavom i suprotno je zakonu.

— Ustavni sud, u smislu ¢lana 387. Ustava
SRBiH, nije nadlezan da ocjenjuje zakonitost
ugovora.

— Nisu saglasne sa Ustavom odredbe ¢lana
35. st. 1. 1 2. Zakona o zaposljavanju u dijelu
kojim se zajednica za zaposljavanje ovlascuje
da, pored prava iz materijalnog osiguranja za
vrijeme privremene nezaposlenosti propisanih
Ustavom 1 zakonom, svojim samoupravnim
op¢im aktom utvrduje 1 druga prava.
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— When establishing the relations between
parents and children, the Republic could prescribe
the conditions for the support of children after
minors reach the legal age.

— Regulation that the vacant position must be
advertised in one of daily newspapers available to
all citizens of the SFRY secures the excercising
of the constitutional principle on access of any
working position to every citizen of the SFRY.

— The determination of moral and political
suitability as a requirement for the appointment
of a director without determining the contents
of that requirement and the procedure in which
such suitability would be determined is not
in compliance with the Constitution and is
inconsistent with law.

— In terms of Article 387 of the Constitution
of the SRBiH, the Constitutional Court does
not have jurisdiction to evaluate the legality of
contracts.

— The provisions of Article 35(1) and (2) of
the Law on Employment, in the part authorizing
the Employment Association to determine other
rights, besides those of financial securing during
the period of temporary unemployment as
provided for by the Constitution and the law, are
inconsistent with the Constitution.

— Article 4(2) of the Law on Association of
Citizens regulating that associating on the basis of
ethnic or religious affiliation is prohibited, except
when in accordance with the law regulating
the legal position of religious communities, is
inconsistent with the Constitution.

— Article 8 of the Law on Association of
Citizens regulating that the associations with the
seat on the territory of another Socialist Republic
or Socialist Autonomous Province may operate
on the territory of the Socialist Republic of
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— Nije saglasna sa Ustavom odredba Clana
4. stav 2. Zakona o udruzivanju gradana kojom
je propisano da je zabranjeno udruzivanje na
osnovu nacionalne i vjerske pripadnosti, osim
u skladu sa zakonom kojim se odreduje pravni
polozaj vjerskih zajednica.

— Nije nesaglasna sa Ustavom odredba
Clana 8. Zakona o udruzivanju gradana kojom
je propisano da udruzenja koja imaju sjediSte
na teritoriji druge socijalisticke republike
1 socijalisticke autonomne pokrajine mogu
djelovati na teritoriji SR Bosne 1 Hercegovine,
izmedu ostalog, ako su svoju djelatnost
registrirala kod viSeg suda na ¢ijem podrucju
udruzenje djeluje.

— Ustavni sud nije nadleZan da odlucuje o
ustavnosti 1 zakonitosti op¢ih akata druStveno-
-politickih organizacija.

— Suprotna je zakonu odredba opceg akta
kojom je kao jedan od uvjeta za imenovanje
direktora utvrden stepen strucne spreme bez
utvrdivanja odgovarajuce vrste.

— Radnici u osnovnim organizacijama
formiraju cijene svojih proizvoda i usluga prema
uvjetima trziSta, a nadlezni organ druStveno-
-politickih zajednica vr$i druStvenu kontrolu
cijena preduzimanjem mjera neposredne kontrole
cijena.

Kada je u pitanju sastav Suda i broj sudija,
1974. godine ustavotvorac se opredijelio za
povecanje, pa je broj sudija sa sedam povecan
na devet (predsjednik i osam clanova), ¢iji je
mandat osam godina bez moguénosti ponovnog
biranja na funkciju predsjednika ili sudije. Ovaj
broj sudija je zadrZan do kraja ovoga perioda.

Metodologija rada i ostala pitanja, pa i u
pogledu predmeta odluCivanja, u osnovi se
naslanjaju na praksu iz prethodnog perioda. I u
ovom periodu ve¢ bogata ustavnosudska praksa,
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Bosnia and Herzegovina, inter alia, if registered
their business before the higher court on the
territory where operating is not inconsistent with
the Constitution.

— The Constitutional Court does not have
jurisdiction to decide on the constitutionality
or legality of general acts of socio-political
organizations.

— The provision of general act by which the
level of professional qualifications is established
as a requirement for the appointment of director
without the establishment of the appropriate type
of qualifications is contrary to law.

— The workers of the basic organization are
forming the prices of their products and services
according to the market conditions and the
competent body of the socio-political community
performs a social control of prices by undertaking
measures of direct pricing control.

As for the composition of the Court and the
number of judges, in 1974 the framer of the
Constitution decided to increase the number of
judges from seven to nine (president and eight
judges), whose term of office was eight years
without the possibility to be reelected to the
functions of the president or judges. This number
of judges was kept until the end of this period.

The methodology of work and other issues,
including the subject matter of decisions, have
been in essence relying on the court’s case-
law from the previous period. The already rich
constitutional case-law, particularly in respect
of general, i.e. principle positions, strengthened
the continuity of the operation and activity of
the Court even in this period. Over the time, the
Court improved its effectiveness and promptness,
achieving an average duration of proceedings in
individual cases to be about six months, which is
deemed very satisfactory.
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pogotovo kada su u pitanju opéi, odnosno nacelni
stavoviisl., ojacalajekontinuitetradaidjelovanja
Suda. S vremenom Sud je poboljsavao svoju
efikasnost 1 azurnost, pa je postupak u pojedinom
predmetu prosjecno trajao otprilike Sest mjeseci,
Sto se smatra vrlo zadovoljavajuéim.

U ovom razdoblju je svecanom sjednicom
Ustavnog suda, odrzanom 27. juna 1983. godi-
ne, obiljezena i dvadesetogodiSnjica Ustavnog
suda Bosne 1 Hercegovine. Uz stav da se ocjena
rezultata zaStite principa ustavnosti i zakonito-
sti, odnosno toga koliko je Ustavni sud ostvario
svoju ulogu i zadatke, ,,ne moze temeljiti samo
na broju akata koji su bili predmet neposrednog
ocjenjivanja, a najmanje na broju normi koje
su tim putem eliminirane iz pravnoga poretka”,
tadasnji predsjednik Ustavnog suda je tom pri-
likom podsjetio na neke statisticke pokazate-
lje o radu Ustavnog suda. Tako je naveo da je
u posljednjih dvadeset godina (dakle, od 1963.
do 1983. godine) Ustavni sud ocjenjivao 3.236
propisa 1 op¢ih akata na zahtjev ovlastenih pred-
lagaca, radnih ljudi i gradana, kao i po vlastitoj
inicijativi. Istaknuto je da je Sud u 114 slucajeva
ocjenjivao ustavnost republickih zakona. Poseb-
no je naglaseno da se, nakon donoSenja Ustava iz
1974. godine 1 Zakona o udruzenom radu (ZUR)
iz 1976. godine, broj prijedloga ovlastenih pred-
lagaca stalno povecavao, §to prvenstveno govori
o sloZenim promjenama u normativnom poretku,
0 povecanoj svijesti 1 saznanju o znacaju zako-
nitosti, kao 1 nemirenju s tim da se nacela ustav-
nosti 1 zakonitosti naruSavaju na bilo koji nacin.

Ustavom definirana uloga i1 autoritet odluka
Ustavnog suda naglaseni su odredbom da su
odluke Ustavnog suda obavezne i izvrsne. U
slucaju potrebe, izvrSenje odluka Ustavnog suda
osigurava IzvrSno vije¢e/Vlada Republike a
Ustavni sud je, kao 1 ranije, mogao zahtijevati da
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In this period, the Constitutional Court held
the solemn session of on 27 June 1983 to mark
the 20" anniversary of the Constitutional Court of
Bosnia and Herzegovina. Expressing the position
that evaluation of the results of the protection of
the principles of constitutionality and lawfulness,
i.e. to what extent the Constitutional Court
managed to achieve its role and assignments,
»may not be solely based upon the number of
acts that had been the subject of direct review,
the least of all upon the number of norms that had
been eliminated in that manner from the legal
sistem”, the then President of the Constitutional
Court recalled on that occasion some statistical
indicators relative to the Constitutional Court’
operation. Thus he stated that in the last twenty
years (1963 to 1983) the Constitutional Court
reviewed 3,236 regulations and general acts upon
requests of authorized persons, working people
and citizens as well as upon its own initiative.
It was highlighted that in 114 cases, the Court
reviewed the constitutionality of republic laws.
In particular, it was pointed out that, subsequent
to the enactment of the 1974 Constitution and the
1976 Law on Associated Labor, the number of
requests by authorized persons was continuously
on the rise, which primarily reflected the complex
changes in the normative order, the increased
awareness and cognition of the importance of
lawfulness and non-compliance with any kind of
violations of the principles of constitutionality
and legality.

The role and authority of the decisions of the
Constitutional Courtas defined by the Constitution
is emphasized by the provision that the decisions
of the Constitutional Court are binding and
enforceable. In case of need, the enforcement of
the decisions of the Constitutional Court shall be
ensured by the Executive Council/Government
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Razdoblje od 1975. do 1990. godine/The period from 1975 to 1990

Kasim Trnka,

Kasim Trnka,

se prema odgovornom licu preduzmu mjere zbog
neizvrSenja odluke Ustavnog suda.

Potrebno je posebno naglasiti da u periodu
od 1975. do 1990, kao, uostalom, i ranije, tokom
proteklih deset godina, Ustavni sud nije imao
ozbiljnijih poteskoca pri izvrSenju svojih odluka
kojima se poniStavaju ili ukidaju neustavni i
nezakoniti op¢i akti, odnosno njihove pojedine
odredbe, i uklanjaju iz pravnog saobracaja.
Ve¢ tada Bosna i Hercegovina je bila dovoljno
osposobljena da, uz ostalo, efikasno osigurava
izvrSavanje odluka Ustavnog suda BiH, tako
da se nikad nije desilo da Ustavni sud za viSe
hiljada odlucenja trazi od Izvr$nog vije¢a/Vlade
da osigura prinudno izvrSenje njegovih odluka.
Istina, Ustavni sud se povremeno obracao
Skupstini S/RBiH obavjestenjima o nekim
aktuelnim pojavama i zapazanjima u ostvarivanju
ustavnosti i zakonitosti u praksi Ustavnog suda
BiH (npr., decembar 1977. godine). Takva praksa
1 ovlastenje su, izmedu ostaloga, doprinosili ne
samo upoznavanju zakonodavnog organa sa
,hekim aktuelnim pojavama i zapaZanjima u
ostvarivanju ustavnosti i zakonitosti” nego su
opcenito doprinosili stvaranju pozitivne klime u
pogledu izvrSavanja odluka Ustavnog suda BiH i
u ovome periodu njegovog rada.
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predsjednik (1990—1992)

President (1990—-1992)
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of the Republic, while
the Constitutional Court
could, as before, request
that measures be taken
against responsible persons
on account of failure to
enforce decisions by the
Constitutional Court.

It needs to be specifically
underlined that in the period
1975 through 1990 but also
during the past ten years, the
Constitutional Court had no serious difficulties
in the enforcement of its decisions annulling
or abolishing unconstitutional and unlawful
general acts or individual provisions thereof and
removing them from legal practice. Bosnia and
Herzegovina was already sufficiently capable
back then to, inter alia, effectively ensure the
enforcement of the decisions of the Constitutional
Court of BiH and the Constitutional Court never
had to requerst from the Executive Council to
secure forcible enforcement of its decisions in
respect of several thousand cases. However, the
Constitutional Court did occasionally address
the Assembly of S/RBiH informing them of
some current events and observations in the
realization of constitutionality and legality in
the case-law of the Constitutional Court of BiH
(in December 1977, for example). Such practice
and authorisation contributed, inter alia, not
only to advisement of the legislative body of
,some current events and observations in the
realization of constitutionality and legality” but
also contributed generally to the creation of a
positive climate in respect of the enforcement of
the decisions of the Constitutional Court of BiH
in this period of its operation.

CONTENTS 67



Ustavni sud Bosne i Hercegovine — 1964-2014 — Constitutional Court of Bosnia and Herzegovina

Iz dnevnih

novina ,,Slobodna
Dalmacija’,

13. juni 1990. godine

Published in the daily
newspaper ,Slobodna
Dalmacija” on June
13, 1990

U osnovi, moglo bi se zakljuciti da je ukupna
funkcija Ustavnog suda BiH u razdoblju od 1975.
do 1990. godine bila podsticaj za afirmaciju
SRBiH kao pravne drZzave, §to je u velikoj mjeri
suzilo prostor za pojavu stihije, arbitrarnosti i
voluntarizma u bosanskohercegovackom drustvu

toga doba.

68

USTAVNI SUD BiIH O NACIONALNIM POLITICKIM STRANKAMA

LABRANA NEUSTAVNA

Pretpostavijene stetne posljedice koje mogu na-

stati kao rezultat zloupotrebe slobode udruzivanja

na nacionalnoj osnovi ne mogu biti razlog za za-

branu koristenja te slobode

SARAJEVO, 12. VI (Tanjug) — Us-
tavni sud Bosne | Hercegoving na da-
nanjoj je sjednici sacpéie sveju odlu-
ku da odredba stava 2. &lana 4. repub-
litkog Zakona o udruiivanju gradana

kojom je zabranjeno politiéko orga-
niziranje na nacionalnoj osnovi — nije
u skladu s vazedim Ustavom ove re-
publike. Clan 8, spomenutog republié-
KGg Zakona - koji 5e odnosi na djelo-

vanje politickih stranaka registriranih

u drugim republikama i pokrajinama na
teritoriju SR Bosne i Hercegoving
— Ustavni sud nije ni acjenjivao jer je
— po migijenju suda — u skladu s Us-
lavom.

Odiuku, uz njezina cbraziozenje na
detrnaest stranica, proditao je sudac
— izvjestitel] Milan Skoro. Odluka Us-
lavnog suda — redeno |@  odmah
— dostavljena je Skup3tini SR BiH, ko-
ja je prije tri mjeseca donijela spome-
nuti Zakon o udrudivanju gradana

Kakav je sada redoslijed poteza?

Skupitina BiH duina je u roku od
Sest mjeseci spomenuti stav 2. clana

4, tog zakona uskladiti 5 Ustavom i,
eventuaing, 2a taj posac zatraditi jos
Sest mjeseci. Ako ni u tom roku od
jedne godine to ne uéini, Ustavni sud
se sastaje | donosi svoju drugu. kon-
stitutivnu odiuku da (& prestala vaiih
odredba stava 2. élana 4. koja rabra-

njuje polititke organiziranje na nacio-
nalnoj osnovi.

Sud smatra da se ni jednim prav-
nim aktom niZe pravne snage od Usla-
va, pa ni zakonom, ne mode gradanima
zabraniti udruZivanje na razliéitim inte-
resnim osnovama, ukljuéujudi i udrugi-
vanje | na nacionalnaj asnovi

Pretpostavijene Stelne posliedice,
koje mogu nastati kao rezultat zlou-
potrebe slobode udruZivanja na nacis-
nalnoj osnovi — istiée sud — ne mogu
biti razlog za zabranu koristenja te slo-

Trenuino saopcenje odiuke Ustavnog suda BiH
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Essentially, it might be concluded that the
overall function of the Constitutional Court of
BiH in the period 1975 through 1990 was an
impetus for the affirmation of the rule of law in
SRBiH, which left less room for the emergence
of the anarchy, arbitrariness and voluntarism in
the BH society of that time.
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USTAVYNI SUD BOSNE I HERCEGOVINE

RAZDOBLJE OD 1991. DO
1996. GODINE

Poslije krupnih politi¢kih promjena koje su
se devedesetih godina proslog stolje¢a dogodile
u bivioj drzavi SFR Jugoslaviji, a 1 samoj Bosni
1 Hercegovini, Ustavni sud je nastavio da djeluje
prema ranijoj Ustavom utvrdenoj nadleZnosti.
Ipak, nakon prvih viSestranackih izbora u
Socijalistickoj Republici Bosni i Hercegovini,
kojisuodrzani 18. listopada 1990. godine (aiprije
samih izbora u tranziciji politiCkog sustava koja
je ve¢ otpocela), doslo je do donosenja velikog
broja amandmana na Ustav SRBiH, a nekoliko
njih se odnosilo i na Ustavni sud SRBiH.

THE PERIOD
FROM 1991 TO 1996

After the significant political changes which
occurred in the 1990s in the former state of SFR
Yugoslavia, including Bosnia and Herzegovina,
the Constitutional Court continued to operate
pursuant to its earlier jurisdiction as established
by the Constitution. However, subsequent to
the first multiparty elections in the Socialist
Republic of Bosnia and Herzegovina, held on
18 October 1990 (and even prior to the elections
in the transition of the political system which
had already commenced), a great number of
amendments to the Constitution of SRBiH was
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Kada je u pitanju nadleznost, u sustini,
zadrzana je ona ista koja je bila 1 ranije, s
tim Sto je Amandmanom LXXVIII dodana 1
nadleznost koja se odnosi na ocjenu ustavnosti
akata politickih organizacija (stranaka) koje su
se pocele osnivati u okolnostima novonastalog
viSestranackog pluralizma, umjesto dotadasnjeg
jednostranackog sustava (komunizma).

Medutim, znacajno je istaknuti da se sada
Sirt Ustavom utvrdeni katalog prava za ciju
eventualnu povredu gradani mogu traziti zastitu
pred Ustavnim sudom (amandmani iz 1990.
godine 1 kasnije).

Amandmanske izmjene koje su nastupile
u drugoj polovici 1990. godine odnosile su se
na izbor sudaca, ovlasti Vladi da privremeno
obustavi od izvrSenja op¢i akt koji je u procesu
ocjene ustavnosti, te rjeSavanja sporova glede
ustavnosti  akata  politickih  organizacija,
druStvenih organizacija ili udruZenja gradana.

Amandman LXXV:

»Vlada SRBiH ima pravo da do odluke
Ustavnog suda BiH odnosno drugog nadleznog
organa, obustavi od izvrSenja propis, op¢i akt
ili pojedinacni akt ili radnju skupStine opéine
1 skupsStine gradske zajednice... kojim se
oduzimaju ili ograni¢avaju ustavom zajamcene
slobode, prava i duznosti ¢ovjeka i gradanina ili
se naruSava ustavom utvrdeno uredenje, za koje
smatra da su protuustavni ili protuzakoniti.”

Takoder je nastupila promjena i glede
imenovanja sudaca Ustavnog suda.

Prema Amandmanu LXXI na Ustav SRBiH
od 31. 7. 1990. godine, Vije¢e Skupstine SRBiH
na zajednickoj sjednici:

—,bira 1 razrjeSava predsjednika 1 suce
Ustavnog suda BiH”.
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adopted, some of them even relating to the
Constitutional Court of SRBiH.

As for the jurisdiction, in essence, it remained
the same as before, but extended by Amendment
LXXVIII to include the jurisdiction relating to
review of the constitutionality of acts of political
organizations (parties), which began to form in
the circumstances of the newly created multiparty
pluralism, instead of the former one-party system
(the communism).

However, it is important to point out that the
catalogue of rights determined by the Constitution
was extended and in cases of possible violations
of those rights the citizens may ask protection
before the Constitutional Court (Amendments of
1990 and subsequent amendments).

The Amendments that came into force in
the second half of 1990 related to the election
of judges, the authority of the Government to
temporarily suspend the implementation of a
general act undergoing the process of review
of constitutionality and resolving disputes
concerning the constitutionality of the acts of
political organizations, social organizations or
citizens’ associations.

Amendment LXXV:

,Luntil a decision is adopted by the
Constitutional Court of BiH or any other
competent authority, the Government of SRBiH is
entitled to stay the enforcement of any regulation,
general act or individual act or any action by
a municipal assembly and urban community
assembly taking away or restricting the
freedoms, rights and duties of man and citizen as
guaranteed by the Constitution or disrupting the
order as established by the Constitution, which
are deemed unconstitutional or unlawful.”

The manner of appointment of judges of the
Constitutional Court was also changed.
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Ismet Dautbasic,
predsjednik (1992—1997)

Ismet Dautbasic,
President (1992—1997)

Amandman LXXVIII:

,»1. Ustavni sud BiH odlucuje da li je statut ili
drugi op¢i akt politicke organizacije, drustvene
organizacije ili udruZenja gradana u suglasnosti s
Ustavom SRBiH ili u suprotnosti sa zakonom.”

Izbijanjem politicke krize u SRBiH 1991.
godine, a posebno 1992. godine i to nakon
referenduma o samostalnosti BiH, koji je odrzan
29. veljace 1 1. ozujka 1992. godine, znatno je
otezano djelovanje Ustavnog suda. To se prije
svega odnosilo na personalni sastav, kao i na vrstu
sporova koji su se pojavljivali pred Ustavnim
sudom, i na domet donesenih odluka.

Neki od, prije izbijanja rata, izabranih sudaca
nisu dolazili 1 obnasali svoju funkciju, tako da je
dolazilo do imenovanja novih sudaca, u ratnim
okolnostima 1 po proceduri koja nije kao redovita
predvidena Ustavom.

Treba istaknuti da se Sud sastojao od
predsjednika i osam sudaca koji se biraju na
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Pursuant to Amendment LXXI to the
Constitution of SRBiH of 31 July 1990, the
Councils of the Assembly of SRBiH in a joint
session:

— ,elects and dismisses the President and
judges of the Constitutional Court of BiH”.

Amendment LXXVIII:;

,,1. The Constitutional Court of BiH decides
whether the statute or other general act of a
political organization, social organization or
citizens’ association is in accordance with the
Constitution of SRBiH or contrary to the law.”

The outbreak of the political crisis in SRBiH
in 1991, and in particular in 1992 following the
referendum on independence of BiH, held on 29
February and 1 March 1992, caused considerable
difficulties relating to the operations of the
Constitutional Court. This primarily pertained to
the personnel and the kind of disputes appearing
before the Constitutional Court, as well as to the
scope of adopted decisions.

Some of the judges elected prior to the
outbreak of the war did not come to perform
their functions and, therefore, new judges were
appointed in the war circumstances in accordance
with the procedure different from the regular one
envisaged under the Constitution.

At the time, the Court consisted of the
president and eight judges elected for the term of
eight years and they could not be reelected to the
same function.

The President of the Constitutional Court
was elected from amongst the judges of that
court for the period of one year and could only
be successively reelected one more time.

These provisions were also retained at the
time of the outbreak of the crisis in BiH.
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osam godina i ne mogu biti ponovno birani na
istu funkciju.

Predsjednik Ustavnog suda bira se iz reda
sudaca tog suda na jednu godinu i moZe biti biran
jos jedanput uzastopno na istu funkciju.

Ove odredbe su zadrzane i u vrijeme izbijanja
krize u BiH.

Ovdje necemo ulaziti ni u kakav komentar
ili ocjenu djelovanja Ustavnog suda u ovim
okolnostima, samo ¢emo napomenuti da je on
djelovao cijelo vrijeme krize 1 da je donio vise
odluka koje su razli¢ito primljene u politickoj,
pravnoj 1 §iroj javnosti Bosne 1 Hercegovine.

To se, prije svega, odnosi na odluke o
utemeljenju Hrvatske zajednice Herceg-Bosna
(Odluka donesena 14. 9. 1992. godine), zatim
odluku o nesuglasnosti s Ustavom Deklaracije o
proglasenju Republike Srpskog naroda u Bosni i
Hercegovini (donesena 8. 10. 1992. godine), ili
pak odluku (dostavljena u obliku obavjestenja
Skupstini SRBiH i Predsjednistvu SRBiH) od
2. 11. 1992. godine da Predsjednistvo SRBiH
ne moze uredbom sa zakonskom snagom vrsiti
promjene Ustava.

Ono $to je interesantno jest Cinjenica da
je vise od jedne trec¢ine svih predmeta koje je
Ustavni sud razmatrao u ovom periodu pokrenuto
na vlastitu inicijativu samog Suda ili pojedinog
suca.

DonoSenjem Ustava Federacije BiH, koji
je usvojila Ustavotvorna skupstina Federacije
BiH 30. ozujka 1994. godine i koji je stupio na
snagu u pono¢, dolazi do osnivanja Ustavnog
suda Federacije BiH, koji je, prema Ustavu
Federacije, bio nadlezni sud za ustavna pitanja
na cijelom podrucju Federacije, a prije toga je
utemeljen 1 Ustavni sud Republike Srpske 1.
srpnja 1994. No, unato¢ tome, Ustavni sud (S)
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We are not going to venture here into any
comments or evaluation of the Constitutional
Court’s operation in these -circumstances.
However, we will note that it operated during the
entire time of the crisis and adopted a number
of decisions that were received differently by the
political and legal community and the general
public in Bosnia and Herzegovina.

This, primarily, pertains to the decisions
concerning the establishment of the Croat
Community of Herceg-Bosna (Decision adopted
on 14 September 1992), the decision declaring
incompatibility of the Declaration Proclaiming
the Republic of Serb People in Bosnia and
Herzegovina with the Constitution (issued on 8
October 1992), and the decision (submitted in the
form of notification to the Assembly of SRBiH
and the Presidency of SRBiH) of 2 November
1992, stating that the Presidency of SRBiH may
not make changes to the Constitution by a decree
with the force of law.

What is interesting is the fact that more
than one third of all cases considered by the
Constitutional Court in this period have been
initiated by the Court itself or individual judges.

The enactment of the Constitution of the
Federation of BiH, adopted by the Constituent
Assembly of the Federation of BiH on 30 March
1994 which came into force at midnight, led to
the establishment of the Constitutional Court
of the Federation of Bosnia and Herzegovina,
which, pursuant to the Constitution of the
Federation, had jurisdiction for constitutional
issues on the entire territory of the Federation.
The Constitutional Court of the Republika
Srpska was also established on 1 July 1994. In
spite of that, however, the Constitutional Court
of (S)RBiH continued its operation (although
more formally subsequent to the Dayton Peace
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Razdoblje od 1991. do 1996. godine/The period from 1991 to 1996

USTAVNI SUD BiH 0 PRISLUSKIVANJU

Zakon o unutrasnjim
posiovima nije

ustavan

Ustavni sud BiH uputice preporuku Skupstini BiH da
u $to skorijem roku izvrSi uskladivanje Zakona o
unutrasnjim poslovima sa ustavnim amandmanima
@ Time bi se ubuduée pravo na tajnost pisma i me-
dusobne komunikacije suspendovala samo prema

Zvaniéni predstavnik
MUP-a Bosne i Hercegovine
Vito Zepinié javnosti je saop-
§tio da se telefonski razgovori
»56 bezbjednosno interesantnih
osoba« u BiH' prisluikuju. Bio
je to neposredan povod da Us-
tavni sud BiH na svojoj sjednici
18. aprila raspravlja o ovom pi-
tanju i da struéno misljenje.
Konstatovano je da Amandma-
ni na Ustav BiH, usvojeni 31.
jula prosle godine, garantuju
pravo na privatnost §to, izmedu
ostalog, podrazumijeva i tajnost
pisma i nepovredivost drugih
oblika medusobne komunikaci-
Je. :

Demokratski se napredak,
prema rijedima predsjednika
Ustavnog suda, Kasima Truke,
ogleda u tome 3to se ovim
amandmanima odstupanje od
ustavnog principa nepovredi-
vosti tajne pisma dozvoljava sa-
mo ukoliko je to zakonom pro-
pisano, ako je pokrenut krivi¢ni
postupak ili je u pitanje dove-

dena bezbjednost zemlje, a o

postojanju ovakvih uslova od-
lu¢uje nadlezni sud.

Ustavni sud je utvrdio da
jedna od odredbi vazeéeg Zako-
na o unutradnjim poslovima
predvida moguénost da se od
principa tajnosti pisma i medu-

Iz dnevnih novina ,,Oslobodenje”, 20. travanj 1991.

Published in the daily newspaper ,,Oslobodenje” on April 20, 1991
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[USTAVNI SUD BiH: O RAZRJESE-

NJU | POSTAVLJANJU EUNKCIO-
NERA PRAVOSUDA

SUMNJA

U USTAVNOST

® O spornom zakonu, odluéile su-

' dije Ustavnog suda, svoju rijeé da-

ée i javna rasprava

Nakon irofasovne rasprave, sa sameo jednim
glasom protiv (Ismet Dautbafi¢), jube je m Us-

| tavpom sudu BiH wsvejen prijedlog da se ide

na javnu raspravu o Zakomu o posebnom uslovu

BiH je primio iri predstavke kojim se fradlla
ocjena ustavnosti spornog zakona. To je trafene
iz dva razloga. Prvi je proceduralne prirode,
jer nije prihvaden zahtjev vife od 20 poslanlks
Skupitine SRBIH da Prijedlog zakona prethod-
no razmafra Savjet za pitanja ostvarivanja rav-

| nepravnosti naroda i narodnosti BiH.

- Izdnevnih novina
 Published in the daily newspaper

,Osl

obodenje’,

P

o _.*_.: Oslqboden_]e’? on ]une1'4 I8 et

Pored ovih, dr Nedo Milicevié, sudija imvie-
stilac naSao je | druge razloga zbog kojlh bi
Ustavni bud BiH trebalo da se bavi ustanvmoSdu
ovog zakona Tako je u uvodnom referatu, ie-
medu ostalog, naglasio da, ako Je promjena

| nacionalnog sastava sudija stvar »medustranaf-

kog dogovora« onda se =na taj natin stranadko
sporazumijevanje imdide iznad prava, a u pra-
vosudu uvodi kriterlj stranafke podobnosti«.

— Pravosude i ima fundecliju da Stit, kake
Milidevié, pravom propisane slobode | prava
Sovjela { pradanina i da na taj nadin bude

| siguran faktor uspostavijanja pravom ograni-

fene viasti, umjesto neogranidene viasti pomodu
prava. Zato i jeste nadelo nezavisnosti sudova
{ pravne sigurnosti nosilaca ove funkcije krup-
na clvilizacijska tekovina koja bi se mogla
najvife narusti upravo politizacijom pravesuda
preko stranadke kadrovske politike | na boj o8-
novi svojevrsne stranatke politike u sudovanju.

R. LJ.
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Ustavni sud Bosne i Hercegovine — 1964-2014 — Constitutional Court of Bosnia and Herzegovina

RBiH je nastavio svoje djelovanje (istina poslije
Dejtonskog mirovnog sporazuma vise formalno)
sve do 1996. godine kada je, sukladno Ustavu
BiH koji je rezultat Opéeg okvirnog sporazuma
za mir u BiH, uspostavljen Ustavni sud BiH.

Agreement), until 1996 when, in accordance
with the Constitution of BiH which is a result
of the General Framework Agreement for Peace
in Bosnia and Herzegovina, the Constitutional
Court of BiH was established.

ODLUKA USTAVNOG SUDA BiH

AN D

0 glasilima javno

Devet sudija Ustavnog suda BiH donijelo jednoglasnu odluku da se o ustavnosti predioZenih zakon-
skih izmjena organizuje javna rasprava. Sve sudije Ustavnog suda smatraju da treba provesti diobeni
bilans i ustanoviti kolika je svojina osnivada

Saih deved sudija Usiavnog
suda BiHl jednoglasne je doni-
ielo odivku da 3¢ Zakon o iz-
m;en:;:n!dmm o Radio-aele-
viziji Sarajeve i| Zakon o izmje-
nama Zakona o osnivanju Jav-
nog preduzeda »Oslpbad
upule na javou raspravu u Us-
tavnom sudu BiH. U ovoj ras.
pravi, koja de biti naknadno
zakazana pred sudijama Llitav-
nag suda, ko stranke u ustav-
nosudskom sporu pojavide se,
s jedme strane Skupitina SR.
BiH kao prediagad na, 4§

osporivadi Zakona. U javmo)
raspravi ulestvovade i eksperti
ultl:u ohlast Iﬁl-;,lc de ::devu
priliku pozvati Ustavai &
Naime, zakonskom izmje-
nom idenn da direkio-
ral R1 IA i direkiora u::n'h
astla menuje i razrje: va
gtunﬂlr\l snﬂ’.u 2 ne, kako je
ram;e bila, da ih imenuje i Faz-
rjedava  omgan  upravljanja
TVSA uz uglls.mt Slupi.u
ne Pmdll-.ll#

’.'?" chion
SA u-ltrl dln-'lct«nn
javnih glasila nemaju status
poslow ofgana 1 iz 1og
razloga mema uporits u Usta-

v SKBiH tlﬂl]t @ njiho-
vom imenovanju, oﬁme rax-
riedenju.

Dosadagnja sudska

praksa

Po Ustave SRBiH utvrdeno
j& da zakonom i na zakone £a-

djelatnosti, udeliem korisnika
ulu],ll i dmﬂhp::dimerc?:nih
nizacijs, stavnika o5
:-':hdmumu-puliﬁ:kin za-
jednica i dnsivena-polittkir
organizacijn u odlulivanja o
osivarivanju zajednickih cilje-
va o urvrdivanju csnovee ma-
mjere koriftenja sredsiava i os-
novmih uslava sticanja dohatka
i pestovanja i o programu raz-
voja, ubelfe u imenovanju i
mruﬂnju poslovodnih orga-
Dakle, kade Palic, po ovom
ﬁvnlmu bitno je uditi $a
m =udelie u imeno-
\llnju -u-rnnsnnmjmﬂm- u
ovom uvadnom izlaganju dati
su i primjer iz ustaveosudske
prakse oveg i mekih drugih ws-
tavaih §

Utvrditi svojinske odnose

Kad je rijed o spormom pi-
wnju  imencvanja  direklora
javmih glasila, treba istadi da
onl pp-nr\:d maziva direktor ne-

Ml SVORVe mOg Of-
;.n il s predu-

ma. Prema zakosu o Ra-
dio-televiziji Sarajevo, Skupiti-
na SRBIH u otnru osnovne
dijelatnosti RTY 5A osniva jav-
na glasila - programe Radio-
1] Televieije-Saray
| jmdlmb:
:l_u oj mrehi. mmh
xi da su w :amo ﬂm zacioni
dijelovi RTSA kao javn
preduzeda, a da su direkior
ormi;ﬂionih dijelova ustvari
rukovodioci sama tik dijelova.
Dakle, rijet je o unutralnjem
arganizovanju javnog preduze-
o3 RTSA koje treba da se ure-
opitim aktom,

Recimao, Ustavni sud BiH u
predmetu iz 83. godine iananc

atav da s¢ radnici u radio-di-
wEnim nizacijama koje
obavijaju djelatnost, odnosna
poslove od pm:lsm; drudtve-
nog inleresa, ne iskljediti
iz prava da ufestvuju u postup.
ku .mavam i razrjedenja po-
slovodnog fe ofgamiza-
je. Umwu sud Slnvzm.prax
jot 1979, godine izrazio stav
¢ sameupravno prave radnika
da putem svojilh delegata w
Radnitkom savjets odlutuje o
imenovanju i raznelenje ino-
kosnog poslovednog organi,
pa pe ovoj odluc skupitina
opitine mode samo suodiudiva-
i & ne i odhudivati. Ustavai sud
Hrvatske w predmetu iz 1983
izmzio je stav da Ustav ne daje
da s zakonom il

snovanem odluk skupitine
drultvena-politide zajednirt
mo;u unvrditi da su od

dm interesa odre-
den: dietatrosti il posiovi ar-

nadin - odivarival
dn.lvlvlmu interesa i Mh’llwl
nja samaupravaih
ks @ skladu sa ui
Ali, Ustavom je utvrden dl
poseban  dmeltveni inleres u

adlgkom optinike skupitine
propile ovladienje skuphtin ili
njenim organima da imenuje i
razrisiava fnikosnog, odmosno
Hanove kolegijalnog organa.

z dnevnih novina

nju i razrjedenju poslovodnog
o LT ww!unaﬁll ikao

n-dm:\mn razrjedava [ms'lmod

SADRZA)J

toj’:“‘dll propisati | nadin ime-

mnmn i razrjedenja ovih ru-
flaca, kso i druga Il.ll|]l

\-u.lruz.l njihay rad 1

nost.

Profesor dr Cazim Sadiko-
vit, sudija Ustavnog swds Iugl
Je bio izvpestilas u ovom pre
mety_pesebno se osvmuc na
tnndﬂmlmu drdvenog
vlasnkitva pa se wpitao ko je u-
fular viasniltva sadadnjeg S0-
UR Radio-televizije. On je na-
pomenuo da Ustav iz 74 prak-
no pornaje samo kategoriju
druftvene svojine koja pe 23-
prave - po oplicm wvjerenju -
nep:l_u Svajine jer ne E}!ﬂ!]ﬂ
i ne pricnaje tiulara, Uprava
52 namjerom da previada ka-
rakter druftvens suojlne i tako
pikloni veliki nedostatak cko-
nomskog | polititkog sistema,
smatra Sadikovié, napravijene
U USLEVIE nromjcnc prashe go-
dine i uveden je pluralitel obli-
ka svojine. Dhakle, Ustav pred-

wids rnn;udﬂo:l :I\aran];l
di rz nozjét
va bude |n|||| h.mmz u

oblasti Radiptelevizije. Dl‘!d

ity rifEpERETL

CALPKAJ

Is dovolino razlogs da izvrdi
wransfer drudtvenc svojine u
avaj sferi faka da se preduzeca
radio-televizije tretirajn  kao
driavne visspistvo s tim da se
noski - osi) § SV
mcz?.::*ﬂ.m' sho nc'l ftampe.

Zajamiena sloboda

Sudija Ustavnog suda prof.
dr Drage Bago bio je izvjesti-
lac u ustavnosudskom spora
Ig' e pokrenuo OOUR List

lobodenjes i kojim OEpOTE-
va pravo Skupitine da bira i
postavija direkiora i glawne i
adgoverne urednike javnih gla-
sila, Pribvatajoéi sve fto je re-
deno kad e u pitanju wieide u
imenovanju cdnosne razrjele-
nju Drago Bago se asvrnuo na
odredbu Hans 177 Ustava SR-
BiH koji govon o “)II'I'WHIII“
slobodama ftampe i drogih vi-
dova informisanja | javeog iz
radavanja, slobode udrativania
5]D'bﬁcg°d vora | javnog istupa-
nja, slabode zbora i drugog
javmeg  ckuplianja odnosno
gradanima s¢ dﬂj! pravo da
pulem  redsilava III"SZE"JJ\I i
objavijuju svoja milljenja i da
gradani, organizacije | wdrude-
nja gradams moge pod uslovi-
ma odredenim zakonom |zda-
vati Stampu i Griti informacije
putem drugih sredstava infos-
misanja. Qsvrtud se na Zakon
o javaom Inrn'rm-csnju Bago je
ukazag da je Slanom 26 propi-
SAn0 ¢34 su javna glasila meza.
visna, olvorena i dostupna pod
jednakim uslovima svim grada-
nima, sdrufenjima, saverima,
strankama, pokretima i organi-
racijama koji su registravani
kod nadl-rlno; swda idau
svrhe pradenja reall Iﬂh.ljl': pru
‘gmlm.l.e kummljt J"‘“'é

lipanj 19
jlo na pmmnnm principu.
mMa L), kile
nje on
gku [ Ih.‘l u pD'I a.ju JJ\‘I!OH,
areman informice,
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Smatrajuci pravo viasmiftva
u uredenju ovih odnosa jed-
nom od edlutujucih tataka Ba-
§o se zalodio da se provede di-
qhgm puwpnl: ida se nq.nl\ra;
vom slulaju Skupiting
§RB|I! chezbijedi pravo odlu-
dvanja u onoj mieri u kojoj je i
visina njene imovine. Orvakay
stav podrize je sudija dr Ismet
Dauthalié uz tvrdnju da su
mnoge stvar ostale nejasne na-
rodilo kada je u pitanjo imo-
vinsko ulelde camivada u ovim
preduzedima pa je zaladudi se
T mf‘mimuanje j*'\.nc TR
ve mekao da e sigumo tada
mnoge stvati | mnogi odnosi
postati jasnifi. Smatrajudi da bi
apsolutine odludivan)e Skupits-
me u izboru direktora i glavnog
wrednika raprave bile mono-
polizacija sredstava informisa-
aja od driave Alijs Latic je re-
kao da to mote fak destimula-
tivao djelovati na bududée po-
tencijalne ulagafe pa je zaladu-
i s¢ Za Javne rasprave rekao
da svakako do tada treba za-
it i diobeni postupak. Za di-
obeni postupak | oza ulelde
Skupitine samo o onom dijeu
kolika je njena svojina izjasnio
se i sudija Hasan Bakalowid |
rekao da de sigumo javna ras.
prava omogudili di se stvan
cjelovitije sagledaju. Predsjed-
nik suda Kasim Troka takode
je podriac prijedlog za javnu
raspravu i fekao da o ona up-
rava omoguditi da se cijeli
predmet iagleda sa Zetin po
njemu najb#nija aspekia, a to
je finjenica da posiofi javma
vlast koja djeluje logikom poli-
titkog |€Pl1n‘|llt|3 | ima javnu
legitimaciju da se tako ponada,
dru;u ﬂllumt ha;lclal oddnos
koji je iz sfere privatno.prav.
mih adnasa, trede samowpravna
pozicipa radnika kol rade u
avim medijima a koja bi se s
@ovim mkonom sudila i komag-
-u itica) | prisustve demokral.
ske javnaosii
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USTAVNI SUD BOSNE 1 HERCEGOVINE
RAZDOBLJE POSLIJE THE PERIOD
1995. GODINE AFTER 1995

Kriza koja je nastala na prostoru bivse
drzave SFR Jugoslavije disolucijom dotadasnje
drzave, tako Sto su se bivSe republike Clanice te
drzave izdvojile i proglasile neovisnost, imala je
najteze posljedice i najdulje je trajala u Bosni i
Hercegovini.

Medunarodna zajednica je od 1991. godine pa
sve do konca 1995. godine pokuSavala zaustaviti
rat u Bosni 1 Hercegovini 1 naci politicko, tj.
ustavno-pravno rjeSenje za okoncanje krize u
BiH, odnosno uredenje drzave.

Koncem 1995. godine medunarodna zajednica
je, pod vodstvom SAD-a, uspjela organizirati
medunarodnu  konferenciju posvecenu krizi
u Bosni 1 Hercegovini. Mirovni pregovori su
vodeni od 1. do 21. studenoga 1995. godine u
SAD-u, drzava Ohio, grad Dayton, po ¢emu se
ovaj sporazum ¢esto zove 1 Dejtonski.

Nakon 20 dana napornih pregovora, 21.
studenoga 1995. godine parafiran je Op¢i okvirni
sporazum za mir u Bosni i Hercegovini. On se
sastoji od jedanaest aneksa, a medu njima je i
Aneks 4 — Ustav Bosne 1 Hercegovine. Ovaj
sporazum je sluzbeno potpisan 14. prosinca
1995. godine u Parizu, 1 isti dan stupio na snagu,
zamjenjuju¢i dotadasnji Ustav (Socijalisticke)
Republike Bosne i Hercegovine.

SADRZAJ
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The crisis in the former SFR Yugoslavia that
emerged from the dissolution of that state, as the
former republics - members of that state seceded
and declared their independence, had the most
severe effects and longest lasting in Bosnia and
Herzegovina.

In the period from 1991 through the end of
1995, the international community made many
attempts to stop the warin Bosniaand Herzegovina
and find a political, i.e. constitutional and legal
solution to end the crisis in BiH and regulate the
state.

Towards to end of 1995, the international
community led by the USA, managed to organize
an international conference dedicated to the
crisis in Bosnia and Herzegovina. The peace
negotiations were held in the period 1 through 21
November 1995 in the USA, State of Ohio, city
of Dayton, and therefore this agreement is often
referred to as the Dayton Agreement.

On 21 November 1995 after 20 days of
arduous negotiations, the General Framework
Agreement for Peace in Bosnia and Herzegovina
was initialed. It consists of eleven annexes,
including Annex 4 — the Constitution of Bosnia
and Herzegovina. This Agreement was officially
signed on 14 December 1995 in Paris, and entered
into force on the same day, superseding the
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Parafiranje Opceg okvirnog sporazuma za mir u Bosni i Hercegovini, Dayton, Ohio, USA,
21. studeni 1995. godine

Initialing of the General Framework Agreement for Peace in Bosnia and Herzegovina, Dayton, Ohio,
USA 21 November 1995

Karakteristike ovog Ustava su da je on dio
jednog medunarodnog sporazuma kao njegov
aneks. O njemu nije odlucivalo zakonodavno ti-
jelo Bosne i Hercegovine, nikad nije objavljen
niti sluzbeno preveden s engleskog jezika na do-
mace, Ustavom utvrdene jezike. Ustav obraduje
samo dvije grane vlasti, zakonodavnu i izvrSnu,
dok o sudskoj vlasti (redovitim sudovima) nema
ni rije¢i. Od pet institucija koje Ustav navodi,
Ustavni sud je institucija koja ima specificnu po-
ziciju. Medutim, on je i medunarodnog karakte-
ra jer su od devet sudaca tri medunarodna suca,
koje bira predsjednik Europskog suda za ljudska
prava nakon konzultacija s PredsjedniStvom,
a od Sest domacih Cetiri bira Zastupnicki dom
Parlamenta Federacije, a dva Narodna skupsti-
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former Constitution of the (Socialist) Republic
of Bosnia and Herzegovina.

The features of this Constitution are that it
is a part of an international agreement as well
as its annex, that the legislature of Bosnia and
Herzegovina did not decide about it, that it has
never been published or officially translated
from the English language into the domestic
languages, as determined by the Constitution.
The Constitution only deals with two branches
of government, legislative and executive, while
there is no mention of judicial power (in terms of
ordinary courts). One of the five institutions that
the Constitution mentions is the Constitutional
Court which has a specific position. It has also,
however, international character because out of
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na Republike Srpske. Mandat je do navrSene 70.
godine Zivota, osim prvoimenovanih kojima je
mandat bio ograni¢en na pet godina. Sami suci
izmedu sebe biraju predsjednika i sami odlucuju
o smjeni suca (¢lanak VI/1. Ustava).

Interesantno je da Ustav ne predvida da
zakon o djelovanju Ustavnog suda donosi
Parlamentarna skupStina, ve¢ Ustav to daje u
nadleznost samom Sudu tako §to propisuje: ,,Sud
¢e donijeti svoja pravila o radu ve¢inom glasova
svojih ¢lanova” (¢lanak VI/2.(b) Ustava).

nine of its judges three are international judges,
selected by the President of the European Court
of Human Rights after consultation with the
Presidency, whereas out of six domestic judges
four are selected by the House of Representatives
of the Parliamentary Assembly of the Federation,
and two by the Assembly of the Republika Srpska.
The term of judges initially appointed was limited
to five years, whereas the judges subsequently
appointed serve until age 70. The judges elect
the president from among themselves as well as

Potpisivanje Opceg okvirnog sporazuma za mir u Bosni i Hercegovini, Pariz, Francuska,
14. prosinac 1995. godine

Signing of the General Framework Agreement for Peace in Bosnia and Herzegovina, Paris, France
14 December 1995
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Nadleznost Ustavnog suda je potpuno
drugacija od ranije nadleznosti. Stavljeno je,
pored rjeSavanja ustavnih sporova i ustavnosti
zakona, teziSte na joS dvije nadleznosti, a to su
deblokada Parlamentarne skupstine i odlu¢ivanje
o apelaciji (ustavna tuzba/zalba).

Clanak TV/3.(e) i () Ustava:

,»(€) Neka se predlozena odluka Parlamentarne
skupstine moze proglasiti Stetnom po vitalne
interese bosnjackog, hrvatskog ili srpskog naroda
veéinom glasova bosnjackih, odnosno hrvatskih,
odnosno srpskih delegata izabranih sukladno
stavku 1, tocka (a). Za takvu ¢e predlozenu
odluku u Domu naroda biti potrebita suglasnost
ve¢ine bosnjackih, vecéine hrvatskih 1 vecine
srpskih delegata koji su nazo¢ni i koji glasuju.

() U slucaju protivljenja veéine bosnjackih,
hrvatskih ili srpskih delegata pozivanju na
tocku (e), predsjedavaju¢i Doma naroda odmah
¢e sazvati Zajednicku komisiju sastavljenu
od tri delegata, od kojih su po jednog izabrali
bosnjacki, hrvatski i1 srpski delegati, u svrhu
rjeSenja spornog pitanja. Ako Komisija u roku
od pet dana ne uspije to pitanje rijesiti, predmet
¢e se uputiti Ustavnom sudu koji ¢e ga po hitnom
postupku ispitati da vidi ima 1i postupovnih
nepravilnosti.”

Vrlo S§iroko je postavljena zaStita prava
gradana (i pravnih subjekata) koji mogu kroz
apelacionu nadleznost (ustavne tuzbe/zalbe)
pokrenuti postupak ,,...za pitanja iz Ustava koja
se pojave na temelju presude bilo kojeg suda u
Bosni i Hercegovini” (¢lanak VI/3.(b) Ustava).
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decide about dismissal of judges (Article VI(1)
of the Constitution).

What is interesting is that the Constitution
does not provide for the Parliamentary Assembly
to enact the law on operation of the Constitutional
Court, but the Constitution has placed that under
the jurisdiction of the court itself by prescribing:
,»The Court shall adopt its own rules of court by
a majority of all members” (Article VI(2)(b) of
the Constitution).

The jurisdiction of the Constitutional Court is
entirely different from its earlier jurisdiction. In
addition to resolving constitutional disputes and
the constitutionality of laws, the focus has now
been placed upon two additional competencies,
which are the unblocking of the Parliamentary
Assembly and deciding on appeals (constitutional
complaint /appeal).

Article IV(3)(e) and (f) of the Constitution
reads:

,»(€) A proposed decision of the Parliamentary
Assembly may be declared to be destructive of
a vital interest of the Bosniac, Croat, or Serb
people by a majority of, as appropriate, the
Bosniac, Croat, or Serb Delegates selected in
accordance with paragraph 1(a) above. Such a
proposed decision shall require for approval in
the House of Peoples a majority of the Bosniac,
of the Croat, and of the Serb Delegates present
and voting.

(f) When a majority of the Bosniac, of the
Croat, or of the Serb Delegates objects to the
invocation of paragraph (e), the Chair of the
House of Peoples shall immediately convene a
Joint Commission comprising three Delegates,
one each selected by the Bosniac, by the Croat,
and by the Serb Delegates, to resolve the issue.
If the Commission fails to do so within five days,
the matter will be referred to the Constitutional
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Clanak VI
Ustavni sud
1. Sastav

Ustavni sud Bosne 1 Hercegovine ima devet
¢lanova.

(a) Cetiri ¢lana bira Zastupnicki dom Feder-
acije, a dva Clana SkupStina Republike Srpske.
Preostala tri Clana izabrat ¢e predsjednik Eu-
ropskog suda za ljudska prava nakon dogovora s
PredsjedniStvom.

(b) Suci ¢e biti istaknuti pravnici visokih
moralnih kvaliteta. Svaka osoba s pravom gla-
sa 1 takovim kvalifikacijama moze biti sudac
Ustavnog suda. Suci koje izabere predsjednik
Europskog suda za ljudska prava ne mogu biti
drzavljani Bosne 1 Hercegovine ili bilo koje sus-
jedne drzave.

(¢) Mandat prvoimenovanih sudaca bit ¢e
pet godina, osim ako prije ne daju ostavku ili ne
budu s razlogom smijenjeni konsenzusom ostalih
sudaca. Prvoimenovani suci nemaju pravo biti
ponovno imenovani. Svi kasnije imenovani suci
obnasat ¢e svoju duznost do dobi od 70 godina,
ukoliko prije ne podnesu ostavku ili ne budu s ra-
zlogom smijenjeni konsenzusom ostalih sudaca.

(d) Za imenovanje sudaca nakon pet godina
od prvog imenovanja, Parlamentarna skupstina
moze zakonom utvrditi drugaciji nacin izbora
trojice sudaca koje bira predsjednik Europskog
suda za ljudska prava.

2. Postupak

(a) Vecina svih ¢lanova Suda ¢ini kvorum.

(b) Sud ¢e donijeti svoj poslovnik o radu
ve¢inom glasova svojih ¢lanova. Sud ¢e voditi
javne rasprave, a svoje odluke ¢e obrazlagati i
objavljivati.
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Court, which shall in an expedited process review
it for procedural regularity.”

The protection of citizens’ (and also legal
entities’) rights has been very broadly set
and through the Court’s appellate jurisdiction
(constitutional complaint /appeal) they may
institute proceedings relative to the ,,...issues
under this Constitution arising out of a judgment
of any other court in Bosnia and Herzegovina”
(Article VI(3)(b) of the Constitution).

Article VI

Constitutional Court
1. Composition

The Constitutional Court of Bosnia and
Herzegovina shall have nine members.

(a) Four members shall be selected by the
House of Representatives of the Federation, and
two members by the Assembly of the Republika
Srpska. The remaining three members shall be
selected by the President of the European Court
of Human Rights after consultation with the
Presidency.

(b) Judges shall be distinguished jurists
of high moral standing. Any eligible voter so
qualified may serve asajudge ofthe Constitutional
Court. The judges selected by the President of
the European Court of Human Rights shall not
be citizens of Bosnia and Herzegovina or of any
neighboring state.

(c) The term of judges initially appointed
shall be five years, unless they resign or are
removed for cause by consensus of the other
judges. Judges initially appointed shall not be
eligible for reappointment. Judges subsequently
appointed shall serve until age 70, unless they
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DEJTONSKI
MIROVNI
'  SPORAZUM

Dejtonski mirovni sporazum u izdanju
Sluzbenog lista RBiH, 1996. godina

Dayton Peace Agreement published by
Official Gazette RBiH, 1996

3. Nadleznost

Ustavni sud ¢e podrzavati ovaj Ustav.

(a) Ustavni sud ima isklju¢ivu nadleznost
odlucivanja o svim sporovima koji proisteknu iz
ovog Ustava izmedu entiteta, ili izmedu Bosne 1
Hercegovine 1 jednog ili oba entiteta, ili izmedu
institucija Bosne 1 Hercegovine, ukljucujuéi, ali
se ne ogranicavajuci na to:

— Je li odluka nekog entiteta da uspostavi
posebne paralelne odnose sa susjednom drzavom
sukladna ovom Ustavu, ukljucujué¢i i odredbe
koje se tiCu suvereniteta i teritorijalnog integriteta
Bosne i Hercegovine.

— Je li neka odredba ustava ili zakona jednog
entiteta sukladna ovom Ustavu.
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resign or are removed for cause by consensus of
the other judges.

(d) For appointments made more than five
years after the initial appointment of judges, the
Parliamentary Assembly may provide by law
for a different method of selection of the three
judges selected by the President of the European
Court of Human Rights.

2. Procedures

(a) A majority of all members of the Court
shall constitute a quorum.

(b) The Court shall adopt its own rules of
court by a majority of all members. It shall hold
public proceedings and shall issue reasons for its
decisions, which shall be published.

3. Jurisdiction

The Constitutional Court shall uphold this
Constitution.

(a) The Constitutional Court shall have
exclusive jurisdiction to decide any dispute
that arises under this Constitution between the
Entities or between Bosnia and Herzegovina
and an Entity or Entities, or between institutions
of Bosnia and Herzegovina, including but not
limited to:

— Whether an Entity’s decision to establish a
special parallel relationship with a neighboring
state is consistent with this Constitution, including
provisions concerning the sovereignty and
territorial integrity of Bosnia and Herzegovina.

— Whether any provision of an Entity’s
constitution or law 1is consistent with this
Constitution.

Disputes may be referred only by a member
of the Presidency, by the Chair of the Council
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Spor moze pokrenuti ¢lan Predsjednistva,
predsjedavajuci Vije¢a ministara, predsjedavajuéi
ili dopredsjedavaju¢i jednog od domova
Parlamentarne skupstine; jedna ¢etvrtina ¢lanova/
delegata jednog od domova Parlamentarne
skupstine, ili jedna Cetvrtina jednog od domova
zakonodavnog tijela jednog entiteta.

(b) Ustavni sud takoder ima prizivnu
nadleznost za pitanja iz Ustava koja se pojave na
temelju presude bilo kojeg drugog suda u Bosni
1 Hercegovini.

(c) Ustavni sud ¢e imati nadleznost za
pitanja koja mu podnese bilo koji sud u
Bosni 1 Hercegovini, a koja se ticu toga je li
neki zakon o ¢ijoj valjanosti ovisi njegova
odluka sukladno ovom Ustavu, s Europskom
konvencijom za ljudska prava i temeljne slobode
1 njezinim protokolima, ili sa zakonima Bosne
1 Hercegovine; ili koja se tiCu postojanja ili
djelokruga nekog opceg pravila medunarodnog
javnog prava koje je bitno za odluku suda.

4. Odluke

Odluke Ustavnog suda su konacne i obvezu-
juce.

Za razliku od Siroko postavljene mogucnosti
pokretanja apelacionog postupka (ustavne tuzbe/
zalbe), vrlo je mali krug ovlastenih subjekata
(¢lanak VI/3. stavak 2. Ustava) koji mogu
pokrenuti postupak ocjene ustavnosti i opéenito
ustavni spor pred Ustavnim sudom iz nadleznosti
utvrdene ¢lankom VI/3.(a) Ustava, a niti sam
Sud (suci) mogu po sluzbenoj duznosti pokrenuti
postupak.

of Ministers, by the Chair or a Deputy Chair of
either chamber of the Parliamentary Assembly,
by one-fourth of the members of either chamber
of the Parliamentary Assembly, or by one-fourth
of either chamber of a legislature of an Entity.

(b) The Constitutional Court shall also have
appellate jurisdiction over issues under this
Constitution arising out of a judgment of any
other court in Bosnia and Herzegovina.

(c) The Constitutional Court shall have
jurisdiction over issues referred by any court
in Bosnia and Herzegovina concerning whether
a law, on whose validity its decision depends,
is compatible with this Constitution, with the
European Convention for Human Rights and
Fundamental Freedoms and its Protocols, or
with the laws of Bosnia and Herzegovina; or
concerning the existence of or the scope of a
general rule of public international law pertinent
to the court’s decision.

4. Decisions

Decisions of the Constitutional Court shall be
final and binding.

As opposed to the broadly set possibility to
institute appellate proceedings (constitutional
complaint/appeal), there is a very small number
of authorized persons (Article VI(3)(2) of the
Constitution) who may institute the proceedings
of review of constitutionality or generally a
constitutional dispute before the Constitutional
Court under its jurisdiction as established under
Article VI(3)(a) of the Constitution, and neither
may the Court itself (judges) institute proceedings

ex officio.

Cez=
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Ustavni sud Bosne i Hercegovine — 1964-2014 — Constitutional Court of Bosnia and Herzegovina

Prva odluka
Ustavnog suda BiH
uspostavljenog nakon
Ustavni sud Bosne i Hercegovine .
Sarajevo Dejtonskog sporazuma
(Aneks 4 — Ustav BiH),
Ustawvni sud Bosne i Hercegovine, na osnovu Elana VI3 (a) Ustava Bosne | Hercegovine i U 1/96 od 16. llStOPada
c¢hna 55, wéka 2. Poslownika Ustavnog seda Bosne i Hercegoving, na sjednici odrmnoj 16, 10, ]997 godine
1997 godine, donio je
ODLUKU First Decision of the
Constitutional Court of
Odbacuje se zahtjev advokata Branisliva Banoviéa i Jovana Spasica iz Beograda, BiH established after
od 29, 10. 1996, godine, za ocjenu ustavnosti Zakona o izmjenama i dopunama Zakona o the Dayton Agreement

stambenim odnosima (*Shdbeni glasnik Republike Srpske™, broj 19/93). (Annex A Tl
Ova odluka objavit ée se u *Sluzbenom glasniku Bosne i Hereegovine™, “Sluibenim OfBifl), U 1/96 0f]6
novinama Federacije Bosne i Hercegovine™ i “Sluzbenom glasniku Republike Srpske™. 0
ctober 1997

Obrazloienje

Advokati Branskv Banowvié 1 Jovan Spasi, iz Beograda, dali su 24, 10, 1996, godine
miciiativa Predsjednitvu Republike Bosne i Hercegovine da pokrene spor pred Ustavnim sudom
Bosne i Hercegovine za ocjenu istavnosti Zakona o mjenama i dopunama Zakona o stambenim
odnosima (“Shebeni ghsnik Republike Srpske™, broj 19/93),

PredsjednBtve Republice Bosne | Hercegovine, aktom broj 02-012-7519%6, dostavilo je
Ustavnom sudu Bosne i Hercegovine navedenu inicijativu.

U taku postupka pred Us|

a mi pojedmi Elanovi Predsjednist

povodom ove micijative, nijedan @

pred Ustavnim sudom Bosne | Hey
Prema mavedenim odredbana Ustava, Ustavni sud Bosne 1 Hercegovine je nadlezin da

Prema Ustavu Bosne i He odiuduje da I je mkon v sklhdu sa Ustavom, Medwtim, zahbtjiev @ ocjenu ustavnosti u ovom
SpOm I-;cji scja\.'ﬁa po ovom Uslg ustavno-sudskom sporu nije podnesen od Ustavom odredenih subjekata, pa je stoga Ustavii sud
oba entiteta, te medu instiuciia donio odiuku kao u dispozitivi

je odiuka entiteta da uspostavi
Ustavom, ukljutuwuéi i odredbe

Hercegoving, te da li je bilo ko Owvu odiiku Ustavni sud je donio u sastavu: predsjednic Ustavnog suda Mirko Zovko i
Ustavom, Sporove mode  pok sudije: Marko Arsovit, profl dr. Kasmm Begié, dr. Hans Danclius, prof. dr. lsmet Dautbagic,
predsjedavajuéi i njegov zamjg dr. Joseph Marko i mr. Zvonko Miljko,

chnova/delegata bilo kojeg dom
domea mkonodawnog ongana jedn

U broj 1/96 Predsjednik
16, 10, 1997, godine Ustavnog suda Bosne i Hercegovine
Sarajevo wﬁrkq Zivko .
& | e b (T
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USTAVNI SUD BOSNE 1 HERCEGOVINE

RAZDOBLJE OD 1997. DO
2002. GODINE

Od pet institucija predvidenih Ustavom BiH
u tzv. postdejtonskom razdoblju (Parlamentarna
skupstina, PredsjedniStvo, Vijee ministara,
Centralna banka i Ustavni sud), posljednji se
konstituirao Ustavni sud BiH. To se dogodilo 22.
svibnja 1997. godine.

Mandat prvih sudaca Ustavnoga suda bio je
ograni¢en Ustavom na razdoblje od pet godina,
tako da se zavrSio 22. svibnja 2002. godine.

THE PERIOD FROM
1997 TO 2002

The Constitutional Court was the last out of
five institutions (the Parliamentary Assembly,
Presidency, Council of Ministers, Central Bank
and Constitutional Court) to be established under
the Constitution of BiH during the so-called post-
Dayton period. That occurred on 22 May 1997.

The mandate of the first judges of the
Constitutional Court was limited by the
Constitution to the period of five years and it
ended on 22 May 2002.

Plenarna sjednica, 2001. godina

Plenary Session, 2001
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Mirko Zovko,
predsjednik (1997-1999)
Mirko Zovko,
President (1997-1999)

Ustavni sud BiH je po mnogo ¢emu specifi¢an
sud ove vrste. Prije svega, on je medunarodnoga
karaktera (kakav je i danas), jer od devet sudaca
tri je imenovao predsjednik Europskoga suda za
ljudska prava u Strasbourgu nakon konzultacija
s Predsjednistvom BiH (koji ne mogu biti drzav-
ljani susjednih drzava), a Sest je domacih sudaca
koje biraju zakonodavna tijela entiteta (Cetiri iz
Federacije BiH i dva iz Republike Srpske). Dalje,
ustanovljena je posebna nadleznost, s obzirom
na ustroj drzave, kakvu nemaju ustavni sudovi
drzava iz regije, odnosno u onim drzavama
koje su nastale na prostoru bivSe Jugoslavije —
rjeSavanje ustavnih sporova izmedu institucija
drzave i entiteta.

Posebice je dana vaznost zastiti individualnih
prava gradana, tako da su neka od njih izravno
utvrdena i nabrojana samim Ustavom, ali i ugrad-
njom Europske konvencije za zaStitu ljudskih
prava i temeljnih sloboda u Ustav, i to tako da joj
se daje izravna primjena i supremacija nad osta-
lim zakonima, $to je nesto potpuno novo, osobito
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The Constitutional Court is a specific court
of this kind in many aspects. First of all, this
court has an international character (even at
the present time) given the fact that out of nine
judges three judges (who cannot be the citizens
of the neighboring countries) are appointed by
the President of the European Court of Human
Rights in Strasbourg after consultations with
the Presidency of BiH and six are national
judges elected by the legislative bodies of the
Entities (four from the Federation and two from
the Republika Srpska) Furthermore, given the
organization of the State, the competence of
special kind was established and it should be
noted that none of the constitutional courts in the
region, i.e. in the countries that emerged in the
territory of the former Yugoslavia have such kind
of competence — the resolution of constitutional
disputes between the institutions of the State and
the Entities.

Particular importance was given to protection
of individual rights of citizens so that some of
these rights are directly set out and listed in
the Constitution. Furthermore, the European
Convention for the Protection of Human
Rights and Freedoms is incorporated into the
Constitution and the Convention and it is directly
applied and have supremacy over any other law,
which is something completely new, in particular
bearing in mind the fact that at that time Bosnia
and Herzegovina was not the member state of the
Council of Europe (it became the member state
in 2002) and not yet ratified this Convention
yet. Apart from this Convention, there is also
Annex [ to the Constitution and additional fifteen
international documents which make an integral
part of the Constitution. The circle of authorized
persons who can initiate proceedings was
determined in a restrictive manner.
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imajuci u vidu da Bosna i Hercegovina nije tada
bila (tek ¢e postati 2002. godine) ¢lanica Vijeca
Europe i da nije ratificirala ovu konvenciju. Po-
red ove konvencije, tu je, u Aneksu 1. na Ustav,
jo§ petnaest medunarodnih dokumenata koji su
sastavni dio Ustava. Osim toga, kada su u pitanju
ustavni sporovi i ocjene ustavnosti, vrlo restrik-
tivno je postavljen krug ovlastenih subjekata za
pokretanje postupka.

Nakon prve konstituiraju¢e sjednice, izbo-
ra predsjednika i dopredsjednika, te radnih tije-
la Suda, glavna zadac¢a je bila donijeti Pravila
Suda, sukladno ¢lanku VI/2.(b) Ustava, jer Ustav
ne predvida donoSenje posebnog zakona o ustav-
nome sudu, nego izravno ovlaséuje sdm Sud da
uredi ,,pravila postupka” pred Sudom. U radu na
ovim pravilima u zna¢ajnoj mjeri koristila su se
iskustva iz ranijeg Poslovnika Ustavnoga suda
(SR)BiH, a posebice Pravila Europskoga suda za
ljudska prava i Doma za ljudska prava za BiH,
koji je poc€eo ranije raditi (u ozujku 1996. godi-
ne) 1 koji je ve¢ imao odre-
dena prakti¢na iskustva.

Pravilima je uredeno ne
samo unutarnje funkcionira-

Juter u Sarajevu

Formiran Ustauni SudBIH| ;. .

Following the first constitutive session and
election of the president and vice-president and
working bodies of the Court, the main task was
to adopt the Rules of the Court in accordance
with Article VI/2(b) of the Constitution, for the
reason that the Constitution does not provide
for a special law on the constitutional court but
directly authorizes the Court to regulate its ,,rules
of procedure” before the Court. While working
on these rules, the experiences acquired in the
work on the former Rules of Procedure of the
Constitutional Court of (SR) BiH were used,
in particular the Rules of the European Court
of Human Rights and the Rules of the Human
Rights Chamber of BiH, which began to operate
earlier (in March 1996) and already had some
practical experiences.

The Rules regulate not only the procedures
relating to internal operations and dealing with
cases, but also the procedures relating to the acts
of citizens and legal persons, including the State
institutions and all other
persons participating in the
work of or communicating
Constitutional

nje i postupanje s predmeti-
ma nego postupanja gradana
1 pravnih osoba, kao i drza-
vnih institucija, te svih
drugih koji na bilo koji
nac¢in sudjeluju u radu ili
komuniciranju sa Ustavnim
sudom. S obzirom na to daje,
prema Ustavu jedino Ustavni
sud za to nadlezan, Pravilima
je uredeno i unutarnje us-
trojstvo  Ustavnoga suda
temeljem ¢ega su doneseni i
drugi organizacijski akti.

Ustavni sud BiH jufer je
vaniéno uspostavljen u Uredu

Na prvoj sjednici razgovarano o pravilima
procedure, rasporedu sjednica, osoblju i
finansijama

Marko Arsovié, sudija Vilcg
stida iz Banje Luke, Kasim Be-

visokog predstavoka (OHR) u
BiH, ka¥e se u saopfenju ovog
ureda, javlja ONASA.

Sud je juler odriao i prvu
radnu sjednicu na kojoj su su-
le priliku da se
n krovom i ri-
Zgovaraju ¢ a procedu
re, rasporedu sjednica, asobo-
ljui ni
su prisustvovali visok

| k Karl Bilt (Carl Bildt),
predstavic }

victa Evrope, Ko-

niakt-grug redsjednitva
Evropske unije (EU).

Sudije Ustavnog suda su:

gid, profesor Pravnog fakulteta
Univerziteta u Sarajevu, Hans
Danelius, sudija fvedskog Vr-
hovnog suda, Ismet Dautbadic,
profesor Pravnog fakulieta
Univerziteia u Sarajevu, Lui
Favoro (Louis Favoreu) iz fra-
ncuskog Nacionalnog centra za
. Jozef

Ver, acu, 2
nko Miljiko, profesor Pravnog
fakulteta Univerziteta u Mosia-
ra, Vitomir Popovié, Elan Ko-
more za ljudska prava i Mirko
Zovko, pravnik.

Iz dnevnih novina ,Dnevni avaz”, 24.
svibanj 1997. godine
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Court. Given the fact that,
according to the Constitution,
only the Constitutional Court
is responsible for that matter,
the internal organization of
the Constitutional Court is
regulated by the Rules based
onwhich other organizational
acts are adopted.

The first Rules were
adopted on 29 July 1997
(Official Gazette of BiH no.
2/97) and the Court started
working on concrete cases
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Prva Pravila su usvojena 29. srpnja 1997. go-
dine (,,S1. glasnik BiH” broj 2/97) i prema njima
je Sud poceo raditi na konkretnim predmetima.
Ova Pravila su vise puta tijekom ovoga petogo-
diSnjega mandata dopunjavana i mijenjana (Cetiri
puta). Njima su detaljno uredeni rad na predme-
tima, vrste odluka, uloga savjetnika, registrara,
nacelo kontradiktornosti, tj. dostavljanja drugoj
strani na izjasnjenje zahtjeva/apelacije itd.

U ovome razdoblju, prema Pravilima,
Ustavni sud je zasjedao isklju¢ivo u plenarnim
sjednicama sa svih devet sudaca (sjednica se
mogla odrzati i ako nisu svi nazoc¢ni, ali je
moralo biti nazofno najmanje pet sudaca).
Odluke su se donosile vecinom glasova od
ukupnoga broja sudaca, tj. pet, kao §to se donose
1 danas. Odluke su objavljivane u sluZzbenim
glasilima drzave i entitetd. Sudac/suci koji
su imali drugacije misljenje od vecine imaju
pravo izuzeti miSljenje koje se prilaze odluci
1 objavljuje. Takoder, izuzeto misSljenje moze
se napisati 1 sukladno odlucenju, ali mozda sa
drugacijim argumentima. Treba konstatirati da
je to znatno doprinijelo obogacivanju razlicitih
pravnih stajaliSta, argumenata i da je, svakako,
bilo iznimno korisno, tako da se sa istim
interesom 1 pozornoscu Citaju izuzeta misljenja
kao 1 stajaliSta veéine iznesena u odluci.

Uloga Ustavnoga suda: ,,Neutralni”
arbitar ili integrativna sila?

Koja je sada uloga Ustavnoga suda, osobito
kada ¢lanak VI/3, prva recCenica, specificirajuci
njegove nadleznosti, glasi: ,,Ustavni sud ¢e podr-
zavati ovaj Ustav.”? Proizlazi kako je Ustavni sud
obvezan dati ,,znacenje” tekstu ustavnoga okvira
,presudivanjem” krajnje delikatnih ustavnoprav-
nih pitanja sa izrazenim ,,politickim” implikacija-
ma u kontekstu politickoga sustava BiH.
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in accordance with the Rules. These Rules were
amended for several times during this mandate of
five years (for four times). The following matters
are regulated in detail by the Rules: the work on
cases, types of decisions, role of advisors and
registrar, adversarial principle, i.e. submission of
request/appeal to other party for reply, etc.

During this period, according to the Rules, the
Constitutional Court was exclusively sitting as
plenary and all nine judges were present (session
could be held even if all judges were not present,
but minimum five judges had to be present). The
decisions were adopted by majority of the total
number of judges’ votes, i.e. five votes were
required. Currently, the decisions are adopted in
the same manner. The decisions were published
in official gazettes of the state and the Entities.
A judge(s) that had the opinion different from
the opinion of majority was entitled to exempt
his/her respective opinion and that opinion
was attached to the decision and published.
Moreover, a dissenting opinion may be written
in accordance with the respective decision but
it may contain different arguments. It should
be noted that the aforementioned procedure
considerably contributed to the enrichment of
different legal viewpoints and arguments and
that it was, definitely, extremely useful so that
the dissenting opinions are read with the same
interest and attention as the viewpoints of the
majority of judges that are presented in respective
decisions.

The Role of the Constitutional Court:
»Neutral” Umpire or Integrative Force?

What is now the role of a constitutional
court, in particular when Article VI(3), first
sentence — specifying its competences — declares:
,»Ihe Constitutional Court shall uphold this
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Kasim Begic,
predsjednik (1999-2001)

Kasim Begic,
President (1999-2001)

Sto je ,,pravi” Ustav Bosne i
Hercegovine?

Pocet ¢emo s prvim, najvaznijim, pitanjem iz
perspektive pravne dogme. Sto je, zapravo, pra-
vi Ustav Bosne 1 Hercegovine koji Ustavni sud
podrzava koriste¢i njegov tekst kao standard za
preispitivanje prilikom sudske kontrole podu-
stavnoga zakona?

Ovo pitanje pokrece dvije glavne toCke ra-
sprave. Prvo, je li Dejtonski ustav u nekoj sve-
zi s ranijom verzijom Ustava Republike Bosne
i Hercegovine? I, drugo, kakav je odnos izmedu
Aneksa 4. 1 ostalih aneksa Sporazuma? Ima li se
jedino Aneks 4. smatrati pravim ustavom Bosne i
Hercegovine, ili Ustav, zapravo, ¢ine svi aneksi?

U predmetu broj U 7/97 od 22. prosinca 1997.
godine Ustavni sud je bio pozvan odluciti o pr-
vom spomenutom pitanju, tj. ,,ustavnosti Dejton-
skoga sporazuma”. U svome zahtjevu Hrvatska
stranka prava 1861. iz Republike Hrvatske, te
njezin ogranak u Bosni i Hercegovini su ustvr-
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Constitution”? It follows that the Court is obliged
to give ,,meaning” to the text of the constitutional
framework by ,,adjudicating” highly sensitive
,constitutional-legal” questions with prominent
»political implications” relating to the context of
the BiH political system.

What is ,,the” Constitution of Bosnia
and Herzegovina?

Just to begin with the first, most important
question from a legal-dogmatic perspective.
What really is the constitution of Bosnia and
Herzegovina which the Constitutional Court shall
uphold by using its text as standard of review in
judicial review of sub-constitutional law?

This question raised two main issues. Firstly,
how does the Dayton Constitution relate to the
earlier version of the Constitution of the Republic
of Bosnia and Herzegovina? And, secondly, what
is the relationship between Annex 4 and the other
Annexes to the Agreement? Is solely Annex 4
to be regarded as ,,the” constitution of Bosnia
and Herzegovina or is the Constitution in fact
constituted by all Annexes?

In case U 7/97 of 22 December 1997,
the Constitutional Court was called upon to
determine the first mentioned issue upon the
,constitutionality of the Dayton Agreement”.
In their request, ,,the Croat Party of Law 1861~
from the Republic of Croatia and its BH branch
had both argued without detailed reasoning that
the Dayton Agreement violates the terms of
the constitution of the Republic of Bosnia and
Herzegovina. With the somewhat brief reasoning
that ,,on the basis of the Constitution of Bosnia
and Herzegovina the Constitutional Court
was tasked with defending the Constitution”,
the Court dismissed the argument that the
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dili, bez detaljnoga obrazlozenja, da Dejtonski
sporazum krsi odredbe Ustava Republike Bosne
i Hercegovine. Uz kratko obrazloZenje da je ,,te-
meljem Ustava Bosne i Hercegovine Ustavnome
sudu povjeren zadatak da §titi Ustav”, Sud je od-
bio argument da Dejtonski sporazum treba biti
ispitan putem primjene standarda ,,starog” Usta-
va Republike Bosne i Hercegovine. Ovakva od-
luka se temeljila na jasnoj odredbi ¢lanka XII/1.
Dejtonskoga ustava, koji izri¢ito predvida: ,,Ovaj
Ustav ¢e stupiti na snagu nakon potpisivanja Op-
¢ega okvirnoga sporazuma kao ustavni akt koji
zamjenjuje i stavlja izvan snage Ustav Republike
Bosne i Hercegovine.” Ovu, u gradanskopravno-
me sustavu donekle neuobicajenu, formulaciju
»,zamjenjuje i stavlja izvan snage” Sud je shva-
tio kao jasan signal da novi Ustav ne samo da
zamjenjuje pojedine dijelove ,,starog” Ustava, s
kojim je mozda u sukobu, ve¢ da u potpunosti
zamjenjuje staru verziju.

Ponovno spominjanje sintagme ,,ovaj Ustav”
u Dejtonskome sporazumu, kao u ¢l. VI(3), X.

Predsjednik Ustavnog suda BiH Kasim Begi¢ sa suradnicima

President of the Constitutional Court BiH Kasim Begic with associates
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Dayton Agreement should be examined
through application of the standards of the
‘old’ constitution of the Republic of Bosnia and
Herzegovina. This decision was based on the
clear provision of Article XII. 1 of the Dayton
Constitution, which expressly foresees that
,»this Constitution shall enter info force upon
signature of the General Framework Agreement
as a constitutional act amending and superseding
the Constitution of the Republic of Bosnia and
Herzegovina”. This — in a civil law system
— somewhat unusual formulation of ,,amending
and superseding” — was taken by the Court as a
clear signal that the new constitution does not
merely replace the individual sections of the ‘old’
constitution with which it may be in conflict, but
rather replaces the old version in its entirety.

The recurrent mention within the Dayton
Agreement, such as in Articles VI 3, X and XII,
to ,,this Constitution”, clearly refers to Annex 4
assisting in answering the second question on
the relationship between Annex 4 and the other
Annexes. The main issue from a
legal dogmatic perspective is, of
course, the question whether there is
a normative hierarchy between these
Annexes and, hence, whether or not
the provisions of the other Annexes
might then serve as a standard of
review for the constitutional court.
As for the first issue, one can find
already in case U 7/97 a somewhat
confusing obiter dictum on the
matter. The Court stated that the
Constitution had been adopted as
Annex 4 of the Dayton Agreement,
from which follows that there can
be no conflict between this and the
other Annexes. This obiter dictum
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i1 XII, jasno upucéuje na Aneks 4, pomazuéi da
se odgovori na drugo pitanje o odnosu izmedu
Aneksa 4. 1 ostalih aneksa. Glavno pitanje iz per-
spektive pravne dogme jeste, naravno, postoji li
normativna hijerarhija izmedu ovih aneksa, te,
stoga, bi li odredbe ostalih aneksa mogle, onda,
posluziti Ustavnome sudu kao standard preispi-
tivanja ili ne. Sto se ti¢e prvoga pitanja, ve¢ u
predmetu broj U 7/97 moze se naéi obiter dictum
glede te materije. Sud je naveo da je Ustav usvo-
jen kao Aneks 4. Dejtonskoga sporazuma iz ¢ega
slijedi da ne moZe postojati sukob izmedu ovoga
1 ostalih aneksa. Naravno, ovaj obiter dictum ima
smisla jedino kada se shvati na taj nacin da se
Sud oslonio na teoriju ,,pravne cjeline” Dejton-
skoga sporazuma, odnosno da je Ustavu i svim
njegovim aneksima bio dodijeljen isti, naime,
ustavni rang. Polaze¢i od ove tvrdnje, Ustavni
sud je pretpostavio da, u slucaju da dode do vrlo
vjerojatnoga sukoba normi, do rjeSenja se jedino
moze do¢i pomocu uskladivanja tumacenja, a ne
koriStenjem argumenta da Aneks 4. uziva nadre-
denu poziciju. Iz ovoga stajalista slijedi da se,
zbog ustavnoga statusa ostalih aneksa, njihove
norme mogu primijeniti za sustavno tumacenje
Aneksa 4, ali, takoder, i neovisno kao standard za
preispitivanje svih podustavnih akata.

Temeljem takvoga shvacanja Ustava, Sud bi
odbijao zahtjeve rationae temporis ukoliko bi
se oni temeljili na dogadajima koji su se desili
prije stupanja na snagu Dejtonskoga sporazuma.
Ipak, neki predmeti moraju upucivati na kontinu-
itet stvari od prije 14. prosinca 1995. godine do
razdoblja Dejtonskoga sporazuma, kao Sto je ja-
sno ilustrirano spomenutim odredbama Ustava o
povratu imovine ili obeste¢enju. Osim toga, Sud
je, takoder, izri¢ito produljio vremenski okvir za
predmete u svezi sa zabranom diskriminacije,
preuzimajuci iz jurisprudencije Vrhovnoga suda
Sjedinjenih Drzava koncept ,,prosle de iure dis-
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makes sense, of course, only when understood in
such a way that the Court relied upon the theory
of a ,,legal unity” of the Dayton Agreement, i.e.
that the Framework and all its Annexes were
assigned the same, namely constitutional rank.
Taking this proposition as a starting point, the
Court assumed that in the event of a highly
likely conflict of norms, a solution can only be
reached by a harmonizing interpretation and
not with recourse to the argument that Annex 4
would enjoy a superior rank. It follows from this
position that due to the constitutional status of
the other Annexes their norms can be applied for
a systematic interpretation of Annex 4, but also
independently as a standard of review of all sub-
constitutional acts.

Based on such a constitutional understanding
the Court dismissed applications rationae
temporis if they would be based upon events
taking place before the coming into force of the
Dayton Agreement. Some cases, however, must
refer to the continuance of matters from before
14 December 1995 into the time period of the
Dayton Agreement, as clearly illustrated by the
above-mentioned provisions of the Constitution
on restitution of property or compensation. In
addition, the Court explicitly extended the time-
frame also for anti-discrimination cases by taking
over from the jurisprudence of the US Supreme
Court the concept of ,,past de jure discrimination”
requiring just compensation through ,positive
action”.

In conclusion, it may therefore be stated that
Annex 4 of the Dayton Agreement represents
,»the” Constitution of Bosnia and Herzegovina in
the traditional meaning of one, single document
with constitutional rank. In addition, however,
the fifteen listed international treaties for the
protection of human rights in Annex 1 to Annex
4 — which form directly applicable law — as well
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kriminacije” koja zahtijeva pravedno obeStece-
nje kroz ,,pozitivnu akciju”.

U zakljucku se, stoga, moZe konstatirati da
Aneks 4. Dejtonskoga sporazuma predstavlja
,»pravi” Ustav Bosne 1 Hercegovine u tradicional-
nome smislu jednoga jedinoga dokumenta ustav-
noga ranga. Medutim, i petnaest navedenih me-
dunarodnih sporazuma za zastitu ljudskih prava
u Aneksu 1. uz Aneks 4, koji se izravno primje-
njuju, kao 1 ostali aneksi, te 1 sdm Op¢i okvirni
sporazum, takoder, uZivaju ustavni rang, ¢ineci
time — zajedno sa Aneksom 4. — formalni ustavni
zakon drzave BiH.

Ve¢ od samoga pocetka opetovano se pojav-
ljivalo jo$ jedno pitanje u kontekstu utvrdiva-
nja hijerarhije normi. Clanak II/2. Dejtonskoga
ustava proklamira da se Europska konvencija o
zastiti ljudskih prava i temeljnih sloboda 1 njezi-
ni protokoli ,,(u) Bosni i Hercegovini... izravno
primjenjuju ...” 1 da ,,ovi akti imaju prioritet nad
svim drugim zakonima”. Ustavni sud je do sada
u predmetima koje je imao postupao tako da je
u slucaju sukoba domacega zakona i Europske
konvencije davao prioritet Europskoj konvenciji.

Institucionalni poloZaj Ustavnoga suda
u odnosu na druga sudska i kvazi-
sudska tijela

Zbog zurne izrade nacrta Dejtonskoga spo-
razuma, te namjerne ,,kreativne nejasnosti” kao
instrumenta rjeSavanja sukoba, medusobni odnos
odgovornosti razli¢itih sudskih i1 kvazisudskih ti-
jela stvorenih prema aneksima 4, 6.1 7. ostao je
nejasan u formulacijama tekstova odgovaraju-
¢ih aneksa. Stoga je jedna od najvaznijih zadaca
Ustavnoga suda, jo$§ od samoga pocetka, bila ra-
zjasniti svoj polozaj u odnosu na Dom za ljudska
prava, Povjerenstvo za imovinske zahtjeve, te,
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as the other Annexes and the General Framework
Agreement itself enjoy constitutional rank and
thereby form — together with Annex 4 — the
formal constitutional law of the state of BiH.

From the very beginning one additional
issue in the context of determining the hierarchy
of norms popped up again and again. Article
I1(2) of the Dayton Constitution declares that
the European Convention on Human Rights
(ECHR) and its related Protocols ,,shall apply
directly in Bosnia and Herzegovina” and that
,these shall have priority over all other law.” The
Constitutional Court has so far given the priority
to the European Convention in cases concerning
the conflicts between the domestic law and the
European Convention.

The Institutional Position of the
Constitutional Court vis-a-vis other
judicial or quasi-judicial bodies

Due to the hasty drafting of the Dayton
Agreement and the intentional ,creative
ambiguity” as conflict settlement instrument, the
mutual relationship of the responsibilities of the
various judicial or quasi-judicial bodies created
under Annexes 4, 6 and 7 remained unclear
from the wording of the texts of the respective
Annexes. It became therefore one of the most
important tasks of the Constitutional Court from
the very beginning to clarify its position vis-a-vis
the Human Rights Chamber, the Real Property
Claims Commission and, in the end, also the
Office of the High Representative when the
persons holding the Office started to intervene in
the legislative process.
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Posjeta medunarodne delegacije Ustavnom sudu BiH, 2001. godina
Visit of the international delegation to the Constitutional Court of BiH, 2001

konacno, 1 Ured visokoga predstavnika kada su
se osobe koje su vodile taj ured pocele mijesati u
zakonodavni proces.

Polozaj Suda u odnosu na Dom za
ljudska prava prema Aneksu 6.

Nakon svih dogadanja tijekom rata u BiH,
ucinkovita zaStita ljudskih prava je postala —
prema Aneksu VII. Okvirnoga sporazuma — ,,od
vitalnoga znaCaja za postizanje trajnoga mira”.
Stoga je Aneks 6, slijede¢i model Europskoga
suda za ljudska prava u Strasbourgu, ustanovio
,Povjerenstvo za ljudska prava” koje se sastoja-
lo od Ombudsmana kao tijela prvoga stupnja 1
Doma za ljudska prava kao druge instance, odno-
sno apelacijskoga mehanizma. Sukladno ¢lanku
I. Aneksa 6, Dom za ljudska prava, u ¢ijem je
sazivu bila ve¢ina medunarodnih sudaca (osam
od Cetrnaest), bio je odgovoran za odluc¢ivanje o
krSenjima svih prava garantiranih prema Europ-
skoj konvenciji 1 njezinim protokolima koji se,
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The Position of the Court in relation
to the Human Rights Chamber under
Annex 6

After all events during the war in BiH, the
effective protection of human rights had become
— according to Article VII of the Framework
Agreement — ,,of vital importance in achieving
a lasting peace”. Hence, Annex 6, following
the model of the European Court of Human
Rights bodies in Strasbourg, established the
,2Human Rights Commission” composed of the
Ombudsperson as a first instance body and the
Human Rights Chamber as second instance,
i.e. appellate mechanism. In accordance with
Article I of Annex 6 the Human Rights Chamber,
composed of a majority of international judges
(eight out of fourteen judges), was responsible to
decide on the violation of all the rights guaranteed
under the ECHR and its Protocols which are, to
repeat, ,,directly applicable.” However, also the
Constitutional Court was tasked — under all three
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da ponovimo, ,,izravno primjenjuju”’. Medutim,
1 Ustavni sud je imao zadacu — prema sva tri po-
stupka sudskoga preispitivanja sukladno ¢lanku
VI/3. Dejtonskoga ustava — §tititi ljudska prava
slijedom zakona o pravima koja su inkorporirana
u Aneksu 4. i Europskoj konvenciji, tako da je
postojalo jasno preklapanje nadleznosti u ovome
pogledu, Sto je posebice stvaralo zabunu kod fi-
zickih i1 pravnih osoba kojem se tijelu obratiti u

slu¢aju povreda ljudskih prava.

Stovise, oba tijela su pokazala nedostatke u
pogledu brze i u¢inkovite pravne zastite. Dok se
Dom za ljudska prava mogao baviti bilo kojim
¢inom drZavnoga tijela koje je krSilo neko ljud-
sko pravo, ¢inilo se da je Ustavni sud, sukladno
tekstu ¢lanka VI/3.(b), doslovno ograni¢en na
,presude bilo kojeg drugog suda u Bosni i Her-
cegovini”. Osim toga, Pravila procedure Ustav-
noga suda zahtijevala su da budu ,,iscrpljeni svi
pravni lijekovi” kod apelacijske nadleznosti, te
je Sud, zapravo, koristio ovaj zahtjev na prilicno
formalisticki nacin, tako da se pristup Domu za
ljudska prava pokazao, ustvari, lak§im za poje-
dince. S druge strane, Dom za ljudska prava je
mogao samo proglasiti krSenje ljudskih prava i,
u najboljem slucaju, dosuditi obestecenje, ali ne i
ukinuti normu za koju je ustanovio da je neustav-
na i sdm odluciti o meritumu. Nad tim je ovlast
imao jedino Ustavni sud.

Kao stvar nacela a i iz perspektive kompara-
tivnoga ustavnoga prava, odnos izmedu Ustav-
noga suda i Doma za ljudska prava regulirao se
kroz suradnju u svrhu ucinkovitije zastite ljud-
skih prava. U tijeku 1998. godine Ustavni sud je
primio nekoliko apelacija protiv odluka Doma
za ljudska prava, tako da se problem preklapanja
njihovih nadleznosti viSe nije mogao zaobic¢i. U
dva predmeta, u odlukama od U 7/98 do U 11/98,
formulacija u obrazlozenju koje je Sud dao pri
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procedures of judicial review according to Article
VI(3) of the Dayton Constitution - with the
protection of human rights following from the bill
of rights included in Annex 4 and the ECHR so
that there was a clear overlapping of competences
in this regard creating, in particular, the confusion
for individual and legal persons which body to
address in case of human rights violations.

Moreover, both bodies showed disadvantages
for a rapid and effective legal protection.
Whereas the Human Rights Chamber could
deal with any act of a state body violating a
human right, the Constitutional Court seemed
— according to the text of Article VI(3)(b) -
literally restricted to ,,judgments of any other
courts of Bosnia and Herzegovina.” Moreover,
the Constitutional Court’s Rules of Procedure
required the ,,exhaustion of legal remedies”
in its appellate jurisdiction and practiced this
requirement in fact in a rather formalistic way
so that access the to Human Rights Chamber
proved in fact easier for individuals. On the
other hand, the Human Rights Chamber could
only declare a human rights violation and grant
compensation at best, but not abrogate the norm
found unconstitutional and decide itself on the
merits. This was left in the sole power of the
Constitutional Court.

As a matter of principle and from the
perspective of comparative constitutional law,
the relationship between the Constitutional Court
and the Human Rights Chamber could have easily
been regulated in a cooperative way for a more
effective protection of human rights. In the course
0of 1998, the Constitutional Court received several
appeals against decisions of the Human Rights
Chamber so that the problem of their overlapping
competences could no longer be circumvented. In
the two cases of U 7/98 to U 11/98, the wording
in the reasoning rendered by the Court for the
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odbijanju apelacija je gotovo identicna. Teme-
ljem navedenoga obiter dictuma o pravnoj cje-
lini aneksa Dejtonskoga sporazuma, te odredaba
aneksa 4. 1 6. koji proglasavaju odluke oba rele-
vantna tijela ,.konacnim i obvezujué¢im”, vecina
u Sudu je tvrdila da, ako su istoga ustavnoga ran-
ga, onda i odluke sudova moraju imati isti rang,
te da nije mogla biti namjera tvoraca Dejtonsko-
ga sporazuma da dodijele Domu za ljudska prava
ovlast za preispitivanje odluka Ustavnoga suda
ili obrnuto. Stovise, Ustavni sud je proglasio da
je Domu za ljudska prava odista povjerena sud-
ska funkcija u odnosu na zastitu ljudskih prava,
ali da sa stajaliSta ustroja nije bio uspostavljen
kao ,,sud u Bosni 1 Hercegovini”, u smislu teksta
clanka VI/3.(c) Dejtonskoga ustava. Temeljem
njegovoga tranzicijskoga karaktera u oblasti
ljudskih prava sa petogodi$njim mandatom, on
bi se trebao smatrati institucijom sui generis. Ta-
koder je navedeno da bi se, nakon prijelaznoga
razdoblja, nadleZznosti Doma za ljudska prava
prenijele na bosanskohercegovacke institucije,
Sto bi rezultiralo time da bi se paralelni sustav
— zbunjujuéi za pojedince koji, stoga, doprinosi
pravnoj nesigurnosti — okoncao, §to je i u¢injeno
31. prosinca 2003. godine, kada je Dom prestao
raditi.
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dismissal of the appeals is almost identical. On
the basis of the above-mentioned obiter dictum
on the legal unity of the Annexes of the Dayton
Agreement and the provisions in Annexes 4 and
6 which declare the decisions of both the relevant
bodies to be ,.final and binding”, the majority of
the Court argued that with the same constitutional
rank also the decisions of the Courts must have
same rank so that it could not have been the
intention of the framers of the Dayton Agreement
to grant the Human Rights Chamber the power to
review decisions of the Constitutional Court or the
other way a round. Moreover, the Constitutional
Court declared that the Human Rights Chamber
had indeed been endowed with judicial functions
in relation to the protection of human rights, but
that from an organizational standpoint it had
not been established as a ,,court of Bosnia and
Herzegovina” in the wording of Article VI(3)
(c) of the Dayton Constitution. Rather on the
basis of its transitional character in the field of
human rights with a five year mandate it should
be regarded as an sui generis institution. It was
also stated that after the transitional period, the
competences of the Human Rights Chamber
would be transferred to the BiH institutions, with
the result that the parallel system — confusing for
individuals and therefore contributing to legal
uncertainty - come to an end, which happened
on 31 December 2003 when the Human Rights
Chamber ceased to operate.

The Position of the Court in relation to
the Real Property Claims Commission
of Annex 7

The decisions relating to the inadmissibility
of appeals against the Human Rights Chamber’s
decisions set also a precedent for the relationship of
the Court to the Real Property Claims Commission
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Polozaj Suda u odnosu na
Povjerenstvo za imovinske zahtjeve
prema Aneksu 7.

Odluke koje se odnose na neprihvatljivost
apelacija podnesenih protiv odluka Doma za
ljudska prava takoder su stvorile presedan u
odnosu Suda prema Povjerenstvu za imovinske
zahtjeve (CRPC) uspostavljenom prema Aneksu
7. U predmetima br. U 21/01 i U 32/01 Ustavni
sud je, stoga, odbio apelacije podnesene protiv
odluka CRPC-a. Medutim, za razliku od
obrazlozenja u odlukama koje su se odnosile
na Dom za ljudska prava, Ustavni sud je, na
temelju specificnoga pravnoga i Cinjeni¢noga
stanja u ovim predmetima, ostavio za sebe
otvorena posljednja vrata, proglasivsi kako bi za
pojasnjenje trebao biti specifiCan pristup nizim
sudovima. S obzirom na apelacijsku nadleznost
Ustavnog suda nad odlukama redovitih sudova,
odista bi postojao pravni lijek konac¢noga
obracanja Ustavnome sudu, u slu¢aju potrebe.

Odnos prema Visokome predstavniku

Aneks 10. Dejtonskoga sporazuma propisuje
uspostavu Ureda visokoga predstavnika, koji je
zaduzen za nadgledanje 1 poticanje provedbe ci-
vilnih aspekata mirovnog sporazuma. Od poseb-
noga znacaja za odnos ovoga tijela i Ustavnoga
suda jeste to Sto odredba Clanka V. Aneksa 10.
navodi polozaj Visokoga predstavnika, tako da
je ,,Visoki predstavnik konacni autoritet u zemlji
glede tumacenja gore navedenoga sporazuma o
implementaciji civilnoga dijela mirovnoga spo-
razuma”. Na temelju ove odredbe, na Bonskoj
konferenciji Vije¢a za implementaciju mira (PIC)
1997. godine Visokome predstavniku su dane
dodatne znacajne 1 dalekosezne ovlasti, posebice
ovlasti da donosi zakone i da smjenjuje drzavne
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(CRPC) after Annex 7. In cases U 21/01 and U
32/01 the Constitutional Court therefore dismissed
appeals against decisions of the CRPC. However,
in contrast to the reasoning in the decisions relating
to the Human Rights Chamber, the Constitutional
Court - on the basis of the specific legal and
factual situation of the cases - opened for itself a
back door and declared that for the clarification
of specific matters which the CRPC had excluded
from its jurisdiction, it would be possible or even
necessary to ensure access to lower-instance courts.
Having regard to the appellate jurisdiction of the
Constitutional Court over decisions of ordinary
courts, there would indeed be legal recourse to the
Court in the end, if necessary.

The relationship to the High
Representative

Annex 10 of the Dayton Agreement
provides for the establishment of the Office
of High Representative, the task of whom is
the supervision and encouragement of civilian
implementation of the peace agreement. Of
particular significance for the relationship of
this organ to the Constitutional Court is that the
provisions of Article V of Annex 10 describe the
position of the Higher Representative as a ,,final
authority in theatre regarding interpretation of this
Agreement on the civilian implementation of the
peace settlement”. On the basis of this provision,
further significant far-reaching competences
were granted at the Bonn Conference of the so-
called Peace Implementation Council (PIC),
in particular the power to approve legislation
and dismiss civil servants who try to obstruct
the implementation of the peace agreement.
The High Representatives, Carlos Westendorp,
Wolfgang Petritsch and Paddy Ashdown had put
such powers to ever-increasing significant use;
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duznosnike koji pokusaju opstruirati provedbu
mirovnoga sporazuma. Tri visoka predstavnika,
Carlos Westendorp, Wolfgang Petritsch i Paddy
Ashdown, znacajno su koristila te ovlasti, toli-
ko da se u relevantnoj literaturi pocelo govoriti o
kvaziprotektoratu.

Vrsenje tih ,,.Bonskih ovlasti” je pokrenulo
pitanje moZe li biti Visoki predstavnik, kao tijelo
u okviru mandata UN-a, samo ,,politicki odgo-
voran” pred PIC-om, ili moze li biti i zakonski
odgovoran tako da njegove odluke o proglasa-
vanju zakona ili smjenjivanju izabranih drzav-
nih sluzbenika mogu biti predmetom priziva
pred Sudom. Odlukom u predmetu broj U 9/00,
u kojoj se sporno pitanje odnosilo na ustavnost
Zakona o drzavnoj grani¢noj sluzbi, koji je od-
lukom proglasio Visoki predstavnik, Sud je po-
kusao rijesiti dvojbu navodeci da su intervencije
Visokoga predstavnika u pravni sustav Bosne 1

n

so much so that the relevant literature had begun
to speak of a quasi protectorate.

The exercise of these ,,Bonn Powers” raised
the question whether the High Representative
— as a UN-mandated body — can be made only
»politically responsible” before the PIC, or
whether he can be made also legally responsible
so that his decisions decreeing laws or dismissing
elected public officials can be invoked before a
court. The decision in case U 9/00, in which the
constitutionality of the law on the state border
service — decreed by the High Representative
because the Republika Srpska had invoked a veto
in Parliament - was at issue, the Court attempted
to solve the dilemma by stating that the inroads
taken by the Higher Representative into the legal
system of Bosnia and Herzegovina were in fact
necessary in the interest of functioning of legal
sistem when politics could not have reached

Proglasavanije odluke o konstitutivnosti naroda, juli 2000. godine

Proclamation of Constituent Peoples” Decision, July 2000
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Hercegovine bile, ustvari, neophodne u interesu
funkcioniranja pravnoga sustava u situaciji kada
politika nije mogla do¢i do zakonskih rjesenja,
ali da bi takav mehanizam sudske kontrole mo-
gao, takoder, u konacnici, potkopati politicki au-
toritet Visokoga predstavnika.

Pokusaj uskladivanja toga kruga se moze
vidjeti iz obrazloZenja Ustavnoga suda kojim je
zahtjev za ocjenu ustavnosti relevantnoga zakona
proglasen dopustivim. S jedne strane, Sud je
tvrdio da se ovlasti Visokoga predstavnika, kao
1 vrSenje tih ovlasti, temelji na medunarodnome
pravu i da, stoga, ne podlijeZe kontroli Ustavnoga
suda. Medutim, Sud je istodobno razvio ,.teoriju
funkcionalnoga dualizma” kako bi opravdao
svoju nadleZznost za preispitivanje i zakona
koje donosi Visoki predstavnik. Na taj nacin
Visoki predstavnik bi se umijeSao u nacionalni
pravni sustav BiH 1 tako ,,zamijenio” nadlezni
parlament. Ustvari, i zakon koji je donio Visoki
predstavnik 1 koji je objavljen u sluzbenome
glasilu je, prema tomu, dio nacionalnoga
pravnoga sustava. S obzirom na to da svi zakoni
podlijezu kontroli Suda sukladno ¢lanku VI/3.(a)
Ustava, Sud je zakljucio: ,,Nadleznost Ustavnoga
suda da preispita suglasnost sa Ustavom Zakona
o drzavnoj grani¢noj sluzbi koji je donio Visoki
predstavnik djeluju¢i kao institucija Bosne i
Hercegovine je, stoga, utemeljena na ¢lanku VI1/3.
(a) Ustava. Prema tomu, zahtjev je dopustiv.”

Usprkos kontradiktornoj logici obrazlozenja
u kojem je prvo utvrdeno da vrSenje nadleznosti
utemeljeno na medunarodnome pravu ne podlije-
ze ustavnoj kontroli, a potom je utvrdeno da samo
vrsenje ,,Bonskih ovlasti” kroz proglasenje zako-
na 1 drugih akata koji time postaju dio pravnoga
sustava BiH podlijeze ustavnoj kontroli, ova od-
luka je postala presedanom za naredne predmete
br. U 16/00, U 25/00 1 U 26/00 i na taj nacin je
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legal resolution, but that such a judicial review
mechanism could also — in the end — undermine
the political authority of the High Representative.

The attempt to square the circle can be
seen from the reasoning of the Constitutional
Court to declare the request to review the law
in question admissible. On the one hand, the
Court declared that the responsibilities of the
High Representative and their exercise were
based in international law and as such outside
of the scope of its review powers. At the same
time, however, the Court developed a ,.theory
of functional duality” in order to justify its
competence to review also laws enacted by
the High Representative. In so doing the High
Representative would interfere into the national
legal system of BiH and thereby ,,substitute”
the competent Parliament. In effect, also a law
enacted by the High Representative and published
in the Official Gazette is therefore part of the
national legal system. And since all legislation is
subject to review by the Court in accordance with
Article VI(3)(a) of the Constitution, the Court
could declare in conclusion: ,,The competence
of the Constitutional Court to examine the
conformity with the Constitution of the Law
on State Border Service enacted by the High
Representative acting as an institution of Bosnia
and Herzegovina is thus based on Article VI(3)
(a) of the Constitution. Consequently, the request
is admissible”.

Despitethe contradictorylogicofthereasoning
in which firstly the exercise of competences
based in international law is declared non-
reviewable, whereas secondly the very exercise
of the ,,Bonn powers” as legislative acts of the
BiH legal system is made subject to constitutional
review, this decision became a precedent for the
cases U 16/00, U 25/00 and U 26/01 and was
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bila ugradena u sustav ,,provjere i ravnoteze” iz-
medu Visokoga predstavnika i Ustavnoga suda.
Medutim, mora se navesti da se visoki predstav-
nik Petritsch dragovoljno podvrgao ovome su-
stavu samo zbog svojeg vjerovanja u ¢injenicu
da su visokospecijalizirani stru¢njaci radili kako
u Pravnome odjelu OHR-a tako i u Ustavhome
sudu, ukljucujuéi 1 medunarodne suce, tako da
je opasnost da Sud proglasi neustavnim zakone
Visokoga predstavnika, ili da oni kr§e Europsku
konvenciju o zastiti ljudskih prava i temeljnih
sloboda izgledala minimalna.

U predmetima koji su se odnosili na odluke
Visokoga predstavnika o smjenama pojedinaca
koji su obnaSali drzavne duznosti primjena
teorije funkcionalnoga dualizma i zamjene je
postala mnogo problemati¢nija.

U predmetu broj U 37/01, koji se odnosio
na odluku Visokoga predstavnika da smijeni
duznosnika, Sud je na koncu ukazao na to da
se odluka protiv koje je podnesena apelacija
ne moze smatrati ,,odlukom” Suda u smislu
¢lanka VI/3.(b) Dejtonskoga ustava, kao ni da
parlamentarci, ni pojedinci nisu legitimirani
podnijeti takvu apelaciju, odnosno ustavni spor
u smislu ¢lanka VI1/3.(a) Ustava.

Odgovaraju¢i razvoj ustavne prakse 1
doktrine se moze vidjeti iz druge 1 Cetvrte odluke
u predmetu broj U 5/98. Sustavnim tumacenjem
cjelokupnoga ustavnoga teksta, a ne samo
izdvojenim tumacenjem c¢lanka III/1, Ustavni
sud je utvrdio da tijela drzave dobivaju dodatne
nadleznosti, ali one koje nisu nabrojane u ¢lanku
III, kao §to se moglo vidjeti posebice iz popisa
ljudskih prava, te je Sud zakljuio: ,...Clanak
II/3, stoga, daje op¢u nadleznost institucijama
Bosne 1 Hercegovine za reguliranje svih pitanja
pobrojanih u katalogu ljudskih prava, koja se
ne mogu prepustiti iskljucivo entitetima, jer
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thus developed into a system of ,,checks and
balances” between the High Representative
and the Constitutional Court. It must be said,
however, that High Representative Petritsch did
voluntarily subject himself to this system only
because of his trust into the fact that both the
OHR s Legal Office as well as the Constitutional
Court including international judges were staffed
with professional lawyers so that the danger
that laws of the High Representative would be
declared unconstitutional or in violation of the
ECHR by the Court seemed to be minimal.

Significantly more problematic became the
application of the theory of functional dualism
and substitution in cases relating to dismissals
of individuals holding public offices by the High
Representative.

The Court finally argued in case U 37/01
that not only the application filed by the
parliamentarians but also the individual
complaint could be dismissed on the basis of a
lack of jurisdiction with the weak justification
that the decision complained against did neither
represent a ,,judgment” in the sense of Article
VI (3) (b) of the Dayton Constitution, nor were
the parliamentarians empowered to bring such a
claim before the Court according to Article VI
(3) (a) of the Constitution.

The respective development of constitutional
doctrine can be seen from the second and fourth
partial decision in case U 5/98. The Court
determined, through systematic interpretation
of the entire constitutional text and not only in
isolated reading of Article I1I(1), that the organs
of the state are endowed with additional powers,
but not enumerated in Article III as could be
seen in particular from the catalogue of human
rights and concluded: ,,...Article 1I(3) therefore
gives a general competence to the institutions
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Dom za ljudska prava/Human Rights Chamber (1998): Michéle Picard,
Hasan Bali¢, Mehmed Dekovi¢, Giovanni Grasso, Jakob Mdller,

Peter Germer, Adam Zielinski, Rona Aybay, Manfred Nowak, Dietrich
Rauschning, Zelimir Juka, Viatko Markoti¢, Andrew William Grotrian

zaStita mora biti garantirana ‘svim osobama na
teritoriju BiH’.” Odredba ¢lanka /4. Ustava koja
propisuje slobodu kretanja osoba, robe, usluga
1 kapitala Sirom Bosne 1 Hercegovine, ¢ime
se entitetima zabranjuje svako ograni¢avanje
navedenih sloboda, protumacena je na isti nacin.
U smislu ustavne doktrine, ljudska prava opet
nisu jednostavno ,,negativna” prava, nego daju
tekstualnu osnovu za vrSenje zakonodavne vlasti,
ukljucujuéi ,,pozitivne obveze” zakonodavne
vlasti. U zaklju¢ku Sud je isklju¢io moguénost
postojanja zakonske obveze kako zajednickih
institucija tako 1 entiteta da osiguraju ,,pravni
okvir” za ispunjavanje takvih ustavnih obveza i
precizirao da je to posebice obveza Parlamentarne
skupstine BiH da osigura minimalni standard u
svrhu uskladivanja gradanskoga zakonodavstva
entiteta kroz ,,okvirno zakonodavstvo”, nakon
Sto su entitetski parlamenti razvili gradansko
zakonodavstvo u suprotnim pravcima, ¢ime su
ozbiljno ugrozili slobodu kretanja osoba, robe,
usluga 1 kapitala u Bosni 1 Hercegovini.
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of Bosnia and Herzegovina to
regulate all matters enumerated
in the catalogue of human rights
which cannot exclusively be
left to the Entities since the
protection has to be guaranteed
to ‘all persons within the territory
of BiH’”. The provision of
Article 1(4) of the Constitution
which provides for the freedom
of persons, goods, services and
capital throughout Bosnia and
Herzegovina prohibiting thereby
the Entities from any limitation of
these freedoms were interpreted
in the same manner. In terms of
constitutional  doctrine, again

human rights are not simply ,,negative” rights,
but provide the textual basis for the exercise
of legislative power including ,affirmative
duties” for the legislature. In conclusion, the
Court ruled out that it is the legislative duty of
both the common institutions and the Entities to
provide a common ,legal framework” to fulfill
such constitutional duties and specified that it
is in particular the duty of the Parliamentary
Assembly of BiH to provide a minimum standard
for approximation of the Entity civil laws through
,framework legislation”, after the Parliaments
of the Entities had developed civil law into
opposite directions thereby seriously impeding
free movement of goods, persons, services and
capital in Bosnia and Herzegovina.

A final example is the legislative duty
contained within the fourth partial decision in
case U 5/98 in relation to the introduction of
Serbian, Bosnian and Croatian as the sole official
languages of the relevant Entities as compared
to a clear guarantee of a minimum standard of
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Posljednji primjer je zakonska obveza
sadrzana u ¢etvrtoj djelomi¢noj odluci u predmetu
broj U 5/98 u svezi sa koriStenjem srpskoga,
bosanskoga i hrvatskoga jezika kao sluzbenih
jezika navedenih entiteta u usporedbi sa jasnom
garancijom osiguravanja minimalnoga standarda
zaStite jezika drugih pojedinih konstitutivnih
naroda i manjina kroz okvirno zakonodavstvo od
Parlamentarne skupStine BiH. U tome smislu Sud
detaljno opisuje kako razlicite razine zastite koje
su osigurane Europskom poveljom za regionalne
jezike 1 jezike manjina ugraditi u odgovarajuce
okvirno zakonodavstvo.

U tzv. odluci o konstitutivnosti naroda
(Cetiri djelomicne odluke u predmetu broj U
5/98) odluceno je o ustavnosti entitetskih ustava
u odnosu na Ustav BiH. Ovom odlukom su
odredene odredbe Ustava FBiH i Ustava RS, kao
entiteta u sastavu BiH, proglasene neustavnim,
pa je nalozeno da se u tome pravcu ustavi
entiteta izmijene. Osobito je znacajno reci da je
ovom odlukom, izmedu ostaloga, utvrdeno da
teritorijalni raspored entiteta ,,ne smije sluziti kao
instrument etnicke segregacije”, te da ustavno
nacelo kolektivne jednakosti konstitutivnih
naroda ,zabranjuje bilo kakve posebne
privilegije za jedan ili dva od tih naroda, svaku
dominaciju u strukturama vlasti 1 svaku etnicku
homogenizaciju segregacijom utemeljenom na
teritorijalnom razdvajanju”. Takoder, neustavnim
su proglasene i one odredbe Ustava RS u kojima
su navedene suverenitet 1 drzavna samostalnost
entiteta Republika Srpska, budu¢i da su takve
odredbe ocijenjene protivnim odredbama Ustava
BiH kojima se jamce suverenitet, teritorijalni
integritet, politicka neovisnost i medunarodni
suverenitet drzave Bosne 1 Hercegovine, a ne
njezinih teritorijalnih jedinica.

protection for the languages of the respective
other constituent peoples and minorities
through means of framework legislation by the
Parliamentary Assembly of BiH. In this sense,
the Court even describes in great detail how the
different levels of protection provided by the
European Charter for Regional and Minority
Languages are to be incorporated into suitable
framework legislation.

In the decision on constituent status of
peoples (four partial decisions in case no. U 5/98)
the Court decided on the conformity of the Entity
constitutions with the Constitution of BiH. By this
decision certain provisions of the Constitution
of the Federation of BiH and the Constitution
of the Republika Srpska, as the Entities of BiH,
were declared unconstitutional and the order was
issued for the constitutions of the Entities to be
amended accordingly. It is particularly important
to say that this decision, inter alia, established
that the territorial delimitation must not serve as
an instrument of ethnic segregation, and that the
constitutional principle of collective equality of
the constitutional peoples ,,prohibits any special
privilege for one or two of these peoples, any
domination in governmental structures, or any
ethnic homogenization through segregation
based on territorial separation”. Furthermore,
the provisions of the RS Constitution, wherein
sovereignty and state independence ofthe Entity of
the Republika Srpska are stated, are also declared
unconstitutional given that such provisions are
found to be in contravention of the provisions
of the Constitution of BiH, which guarantee
sovereignty, territorial integrity, political
independence and international sovereignty to
the State of Bosnia and Herzegovina, and not to
its territorial units.
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Yemasnu cyd Bocte u Xepyeeosune — 19642014 — Constitutional Court of Bosnia and Herzegovina

Mato Tadi¢ na pres-konferenciji

Nema tog predmeta Kojeg se
clanovl Ustaunog suda Imle_.

Nema tog predmeta kojeg se
¢lanovi Ustavnog suda BiH boije i
koji ne bi smjeli iznijeri, a za njih
je svaki predmet jednako vaZan,
rekao je jufer na konferenciji za
novinare u Sarajevu predsjednik
Ustavnog suda BiH Mato Tadi¢
na upit da prokomentira navode
u medijima da se Ustavni sud
BiH boji donosenja odluke u pre-
dmetu za ocjenu ustavnosti enti-
tetskih zakona o zastavi, grbu i
himni, podnesenom na inicijati-
vu ¢lana Predsjednistva BiH Su-
lejmana Tihiéa, prenose agencije.

On je, takoder, odbacio Spek-
ulacije o tome da se zhog izuzeda
sutkinje Seade "alavrié, éime je

%‘rq'éu,, [
avas’ Gpyap

dic Jo

P ublis h@d
dll. neri " v
s ;qwz b
Eebruary 9, 2006.

Ustavni sud: Nalog wiadama FBiH | RS

Ustavni sud BiH saopcio odluke

53 pres-konferencije: E?ﬂ'bm‘.‘me

Spekulacije Fisac M, Kric)

Razmatrana i kao neosnovana odbacena
i tri zahtjeva Nikole Spirica

Ustavni sud upozorava vlasti u Bosni i Hercegovini

Krivicna odgovornost

Ustavni sud BiH plenarnoj
sjednici m:ln"ann'p u petak kao

KEpy e b
;ubliﬁﬁ?ﬂ in
mmenamn 1131.[\:] u]ILII., ]1108[0
va, (rgova i parkova zbog nena-
dleZnosti Ustavnog suda BiH za
odludivanje.

Takoder, odbaden je kao ne-
dopusien i Spiricev zahtjev za
ogjenu usiavnosii naziva nase-
ljenog mjesta Hrvatska Bila®,
ie zahitjev za ocjenu ustavnosii
odredbi Zakona o prodaji stano-
va na kojima postoji stanarsko

pravo i to zbog novonastalih pr-

avnih okolnosti.
lea\.m sud razmatrao |c

neosnovan adbio je zahtjev Ni- apelacije Udru¥enja \-m:dua
kole 5 M mﬂulxlﬂaﬁuﬂa |,; Heefdu ke Brganiza-
sti Zakona o py ni naziy i 18 ISiotne Sarajevo i
o a8a: 'QQJWMI boa; IGO»BI)LHe' [
ynéine Duvno u '1\ vmislaver |‘| enih i pozinulih be

he daily newspaper

fe pojedi-
ileeil § nestali-
mau ra.m 1992 19‘95 godine.

Vladama FBiH i RS naloio
je da putem svojih komisija na-
dleZnih za tra2enje nestalih oso-
ba hitno i bez daljnjeg odlaga-
nja, a najkasnije u roku od 30
dana od dana prijema ove odlu-
ke, apelantima dostave sve do-
stupne i lal.pnlﬁ} ive informacije
o ¢lanovima njihovih porodica
nestalih u oku rata na podrudju
BiH.

zbog neprovodenja odluka

Ustavni sud BiH podsjeta Vije¢e ministara, entitetske vlade i Vladu distrikta Bréko
da se moraju provediti sve odluke, pa tako i one vezane za nestale osobe

Ustavni sad BiH pripreméo je
BViEno fekenje o neprovode
mju njegovih odluka veranih za
petale osobe, koje de it
upaieno na pes adresa

“Rijet je o dvije odluke koje
ohubvatajo vile sioting apelacija,
mapomingm posching oscba sl
racionalnesti i @ svih dijelova
BiH®, kabe nam registrar Farks
Viehabavit

U skladu 12 wobséajenom pra-
kiom pradenjy provod
edluka, Ustavmi sud je
dnjoj plenarne) sjedn
ja), 3 nakon opscine
wivndio da su u nekin
ma potpunda, a u nekim dlclnm
ena, odluke o kojima govarimo
mercalizovame.

“U panpu e krvicna odge
wornoad Vipeta ministara BiH, en
titetskib i Viade distrikta Becko®,
e Vehanowsé, doduudi da fe
upravo zato jedan pramjerak po-

ey E i,

Ordluke Ultnnog suda se 0o Immeprn

zalto e madbelni nisu| Evelil
Nale odluke se ne kon SRt
nego provods”™, podsjed| ¥
vit, dodapuéi da je od pe
diddovanja Ustavnog susa
broj npegovih odluka nerealizo-

EpeRn  WIEpI [
i nadletnosti s l‘<l1'l|n'nt Mi

Ustavni sud BiH usvouo e
apelacije starth deviznih Stedifa

Ustavni sud BiH

plate stare devizne ftednje Bosna
i Hercegovina propustila da djel

nj:sovum canije
privremenog bo

- [ X
Usvojene apelacije

® e = w o v
starih deviznih stedisa
Vijeu ministara BiH naloZeno da u roku od iest m;csccm%
Ustavni sud BiH o preduzetim mjerama

st

HUX HOBUHA ,,

memamo  spsolutng  nikakvib
drugih zakomskih mogutnosn
za diclovanje, nemanso svoju po-
liciju da bismo illi dalje®, kade
Vehabovid,

Odgavarnost Vijela ministara

12. jynu 2006. 20

ublashe_d in the daily newspaper o
»@sloboden]e on ]un'e 12, 2006.

ki + impar
Mg \.{—Iulvwn' di!ldlmu. da [
time stodine osoba dovedene u 5-
ruaciiu da ne moga, upekes da-
vae proflim rokovima koje im e
(,;yr:nknr;lp najvits vodiks in-
stanca u zemlji, cotvari elemen:
EAFNA prava, E. KAMENICA

11. gpebpyap 2006. 200uHe

Ocnoboherve”,

P‘l«fbhl hgd in the daily newspaper

kod domacih banaka, podnesenih
protiv BiH, Federacije i Republike

otvorno zajtiti pravo na imovinu

il zbog - Oslobodenje” on February 11, 2006.
apelanata.

vjerslum 23]{!& nicama.
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USTAVNI SUD BOSNE 1 HERCEGOVINE
MMEPHOJT OJT 2003. THE PERIOD FROM
IO 2014. TOJTAHE 2003 TO 2014

HakoH wucTeka TETOrOOWIIkEr MaHaaTa
NPBOMMEHOBAHUX CyaHja, YcraBHU cyn bocHe
u XepleroBuHE je y HOBOM Ca3MBYy OJpXKao
KOHCTHUTYTHBHY cjeaHuily y Majy 2003. ronune.
HoBu ca3uB VYcraBHOr cynma, Ha CjeqHHIHA
onpxkanoj 19. m 20. nenembpa 2003. romuse,
JOHHUO je OMIyKy O Hu3MjeHamMa M JIOIyHaMma
[TocnmoBHuka VYcTaBHOr cyda, Koja CaapKu

Following the expiry of the five-year term of
the initially appointed judges, the Constitutional
Court of Bosnia and Herzegovina had held a
constitutive sessioninthenew compositionin May
2003. The new composition of the Constitutional
Court, at the session held on 19 and 20 December
2003 respectively, had adopted a Decision on
Amendments to the Rules of the Constitutional

Cacmas Cyoa/Composition of the Court (2003—2006): Constance Grewe (cyouja/
Judge), David Feldman (cyouja/Judge), Xamuya Xayuocmanosuh (nomnpeocjeonuya/
Vice-President), Tudor Pantiru (nomnpeocjeonux/Vice-President), Mamo Taouh
(npeocjeonur/President), Joso Poculi (cyouja/Judge), Banepuja I'anuh (cyouja/Judge),
Muodpae Cumosuh (nomnpedcjeonux/Vice-President), Ceada [laraspuh (cyouja/Judge)
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Mamo Taouh,
npeocjeonux (2003—2006)

Mato Tadic,
President (2003-2006)

CYIITHHCKE M3M]JE€HE Y OTHOCY Ha paHHuja pjelickha.
[Ipuje cBera cTBOpeHHU Cy MPOLEAYPAIHU YCIOBU
3a paj no Bujehrma, a TUME M YCJIOBH 3a Opike
pjemaBame npeamera. [Ipema opnamhemnma u3
OBe oTyKe, Penakiimona komucuja yTBpauia je
Hosu npeunmhenu teker [locnoBHuka YeraBHOT
cyna bocue n Xepuerosuse, koju je 00jaB/beH y
,,Ciry>)xk06eHoM racHuKy bocHe u Xepuerosune”
6poj 2/04.

VY jymy 2005. rogmHe aOHEceHa Cy HOBa
[IpaBuna YcraBHor cyna bocHe n Xepuerosune,
a ¢ muJbeM OoJber U OpKer paza YCTaBHOT Cyga,
Te 00Jber CHaJaXkema rpahaHa u ApPyTrux Koju ce
oOpahajy YcTaBHOM Ccyay Kao HajBUIIO] PABHO]
WHCTAHIIM Y 3€MJbH, jep Cy mpenusHuje ypehena
npaBUja O JOIMYCTHBOCTH 3axTjeBa, OIHOCHO
arernaiyja, mperu3upaHdl YISCHUIN Y TTOCTYIKY
y OIHOCY Ha CTpPaHKy, MPEIU3UpaH TOCTYIaK
y OIHOCY Ha 3axTjeBe 3a NPEUCIHTHBAIC,
CTBOpPEHa MaTepHjaHO-TIpaBHA TPETIIOCTaBKa
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Court, which contained substantial amendments
when compared to the previous solutions. First
and foremost, procedural conditions for the
work in the Chambers had been created, thereby
creating conditions for quicker resolution of
cases. Under the authorization referred to in
this decision, the Editorial Commission had
established the new Revised Text of the Rules of
Procedure of the Constitutional Court of Bosnia
and Herzegovina, which had been published in
the Official Gazette of Bosnia and Herzegovina,
no. 2/04.

In July 2005 new Rules of the Constitutional
Court of Bosnia and Herzegovina were adopted,
for the purpose of enhanced and swifter work of
the Constitutional Court, and better orientation of
citizens and others addressing the Constitutional
Court as the highest legal instance in the country,
because the rules on admissibility of requests
and appeals were regulated more precisely,
the parties to the proceedings were specified, a
procedure related to the requests for review, the
substantive and legal presumption for accepting
admissibility was created in the event where a
decision of a court in Bosnia and Herzegovina
was missing etc. Therefore, the Rules constitute
a fundamental act of organization and operation
of the Constitutional Court.

The work of the Constitutional Court shall
be executed in Plenary Sessions, the sessions of
the Grand Chamber composed of five judges, the
sessions ofthe Chambercomposed ofthree judges,
and in the permanent and interim commissions
and other bodies of the Constitutional Court.

In performing professional and other tasks the
Constitutional Court is assisted by the Secretariat.
Departments are formed within the Secretariat.
The scope of their work is established by the
Decision on Organization of the Secretariat of
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3a MPUXBATamkE JIOMYCTHBOCTH Kajla HeI0CTaje
OJlTyKa Hekor cyaa y bocHu u XepueroBuHu u
ap. 36or tora [IpaBuna npencraBibajy OCHOBHU
aKT opraHuzanuje u PyHKIMOHHUCAma YCTaBHOT
cyna.

Pan YcraBHOT cynma obaBsba ce y IUICHAPHO]
cjennuu, y Bujehy on mer cyamja, y Manom
Bujehy om Tpoje cyawja, T€ Yy CTalHUM U
MOBPEMEHUM KOMHCHjaMa M JAPYTHUM THjeTHMa
VYcraBHor cyna.

VY obaBspamy CTPYYHHX U APYTHX TOCIOBA
VYcraHom cyny mnomaxke Cekperapujar. Y
okBupy CekpeTrapujata 00pasyjy ce ojijenu, Yuju
Ce JIjeJIOKPYT YTBphyje omTyKkoM 0 opraHu3aiuju
Cekperapujara YCTaBHOT cyda, KOjy JIOHOCH
VYeraBun  cya.  CekperapujaroM — pyKOBOAU
TeHEPAJHU CEKpeTap, KOjH IMOMaxke YCTaBHOM
Cyly y OCTBapuBamy HEroBuX (yHKIHja Te
OfroBapa 3a OpraHu3andjy U aKTUBHOCTH
Cexkperapwujara.

Hannexxnoctn VYcraBHOr cyma HUCY ce
Mujemane cse 10 26. mapra 2009. romune
Kaza je ycBojeH Amanamad | Ha YcraB boche
u XepueroBuHe. OBUM aMaHIMAaHOM YCTaBHU
CyIl je 1oOMo HaJIeKHOCT Ja Oydyje O OWiIo
KaKBOM CIIOPY y BE3H ca 3allITUTOM YTBpheHor
craryca U HamiexxHoctu bpuko [luctpukra
bocae u XepueroBuHe, KOju MOXE Ja CE jaBU
u3Mel)y jemHor wiM Buie eHTHTeTa U bpuko
Huctpukra bocue u Xepuerosune, win usmehy
bocue m XepuerosuHe u bpuko [luctpukra
bocue n XepueroBune, npema YcraBy bocHe
U XeplueroBuHe W ojiykama ApOuUTpaxHOT
TpuOyHaa.

CBaku TakaB criop npei YCTaBHUM CyJIOM MO-
e Ja mokpeHe BehnHa 3actynuuka y CKynITuHA
Bbpuko /luctpukra bocHe u Xepuerosune, koja
yKJbyUyje HajMame 1/5 n3abpaHux 3acTylHHKA
U3 pezia CBAaKor 07 KOHCTUTYTUBHUX Hapo/a.
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Xamuua Xauuocmanosuh,
npeocjeonuya (2006—2008)

Hatidza HadzZiosmanovic,
President (2006-2008)

the Constitutional Court, adopted by the
Constitutional Court. Secretary General manages
the Secretariat, which assists the Constitutional
Court in exercising its respective functions and
is responsible for the organization and activities
of the Secretariat.

The responsibilities of the Constitutional
Court have not changed up until 26 March 2009
when Amendment I to the Constitution of Bosnia
and Herzegovina was adopted. This amendment
conferred upon the Constitutional Court the
responsibility to decide any dispute related
to the protection of the established status and
responsibilities of the Brcko District of Bosnia and
Herzegovina, that may arise under the Constitution
of Bosnia and Herzegovina and the decisions of the
Arbitration Tribunal between one or more Entities
and the Brcko District of Bosnia and Herzegovina
or between Bosnia and Herzegovina and the Br¢ko
District of Bosnia and Herzegovina.
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Yemaenu cyo Bocue u Xepuezosune — 1964-2014 — Constitutional Court of Bosnia and Herzegovina

Hom 3a myocka npasa/Human Rights Chamber (1999):
Xacan banuh, Muoopae Iajuh, Giovannni Grasso,
Bumomup Ionosuh, Mexmeo [exosuhi, Rona Aybay,
Michele Picard, Dietrich Rauschning, Mamo Taouh,
Andrew William Grotrian, Therese Nelson, Manfred

Nowak, Viktor Masenko Mavi, Jakob Moller, Kerumup

Jyka, Ulrich Garms

Komucuja 3a jbyncka npaBa npu
YcrasuoMm cyny bocHe u Xepueropuse

MHCcTUTYIIMOHANHA 3aIUTUTA JbYACKUX IpaBa
U ciobona npema Anekcy 6 y3 OniuTy OKBUPHU
criopasyM 3a mup y bocHm m XepueroBuHu
obe30ujehena je ycraHoB/baBameM Jloma 3a
Jbyncka npaBa bocue u Xepuerosune. Of kajaa
je moueo ma pamu, 1996. romunHe, ma g0 daHa
Kajia My je ucrekao Manpar, 31. genem6pa 2003.
ronquae, [om je mpumumo 15.169 pazmuunTix
UHIMBUAYAJTHUX aIUTUKALMja, Y KOJUMa Ce TBPIH-
710 /1a j€ jeTHa WK BUIIIE Ty>KeHuX cTpaHa (bocHa
Xepuerosuna, ®enepanuja bocue u Xepueroputne
u Peny6nuka Cpricka) Kpiimia JbyJCKa IpaBa U
cnobone 06e3oujehene AHeKcoMm 6.

C o63upom Ha TO nma JloM 10 Kpaja cBora
MaH/laTa HHje PHUjelIno CBE NPUMIbEHE MpeIMeTe
(octano je oxo 9.000 mpeameta y pany), 1. janyapa
2004. romune hopmupana je Komucuja 3a spyucka
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Any such dispute before the Constitutional
Court may be referred by a majority of the
members in the Assembly of the Br¢ko District of
Bosnia and Herzegovina, including a minimum
of 1/5 of the elected representatives from among
each of the constituent peoples.

Human Rights Commission within
Constitutional Court of Bosnia and
Herzegovina

Under Annex 6 to the General Framework
Agreement for Peace in Bosnia and Herzegovina
institutional protection of human rights and
freedoms was ensured by the establishment
of the Human Rights Chamber for Bosnia and
Herzegovina. Ever since it had started working,
in 1996, up until the date its mandate had expired,
namely on 31 December 2003, the Chamber had
received 15,169 different individual applications,
wherein it had been claimed that one or more
respondent parties (Bosnia and Herzegovina,
Federation of Bosnia and Herzegovina and

Cjeonuya Komucuje 3a myocka npasa npu Ycmasnom cyoy

Session of the Human Rights Commission within the
Constitutional Court
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IIpaBa Ipu YCTaBHOM cyny bocHe u Xepuerosuse,
Ka0 HE3aBHCHO TH]jeJI0 U PaBHHU CiIMjeHUK Joma,
a MMaJja je NpPBEHCTBEHH 331aTaK Ja OKOHYA paj U
JoHece ojTyKe y mpeocTanux oko 9.000 npeamera
Homa. Ilpema Cnopasymy o ¢dopmupamy Ko-

Republika Srpska) had violated rights and
freedoms ensured by Annex 6.

Given that the Chamber had failed to
decide all the received cases through the end
of its mandate (about 9,000 cases had remained

Cacmanax Ypeoa pezucmpapa
Meeting of the Office of Registrar

Han Omeopenux epama 3a meduje, jyn 2009. eodure
Open doors day, July 2009
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Ceada llanaspuh,
npeocjeonuya (2008—2009)

Seada Palavric,
President (2008—2009)

MHUCHje 3a JbyACKa IpaBa MpU YCTaBHOM CYIY
bocue u XepueroBuHe, moTmucaHoMm 25. cem-
temOpa 2003. romune, Kommcuja je mobuia
MaHJaT Ja pUjellld TPUMIbEHE a HepHjelleHe
npeamere Jloma mo 1. gememOpa 2004. romune.
Y tom mepuony Komucuja ce cactojana ox mer
YJIaHOBa, W TO JIBOje MeljyHapoIHHX W Tpoje
nomahux cymuja. Bbux je, mpema Crnopasymy,
MMEHOBAO MpEeACjeIHUK YCTaBHOT cyaa boche u
Xepuerosune. Komucuja je paguna y asa Bujeha:
Benuko Bujehe y rmuieHapHOM cas3uBy O HeET
YJIaHOBA KOj€ je OJUTyYMBaJi0 CaMo O OJIyKama O
MPUXBaTJLUBOCTU U MEPUTYMY, U Maso Bujehe on
TPH 4YaHa, ¥ TO JoMaha, Koju ¢y OWIM HaJIeKHH
3a JOHOLICHE O/UTyKa O MPUXBATIBUBOCTH U
Opucamy. Y ciydajy Kaja ce HUje Morya moctuhu
jenHormacHocT Ha Majom Bujehy, mpeaMeTu cy
ce mpociujehuBanu Bemukom Bujehy, omHOCHO
wieHapHoj cjemqaunu. Komucuja je y 2004. ro-
muaM pujermiaa npeko 3.000 mpeamera. Man-

CALPXKAIJ

pending), on 1 January 2004 the Human Rights
Commission within Constitutional Court of
Bosnia and Herzegovina had been formed as an
independent body and the legal successor of the
Chamber. Its prime task had been to complete
the work and adopt decisions in the remainder
of around 9,000 cases of the Chamber. Pursuant
to an Agreement on the founding of the Human
Rights Commission within Constitutional
Court of Bosnia and Herzegovina, signed on 25
September 2003, the Commission had received
a mandate to decide the received and pending
cases of the Chamber through 1 December
2004. In that period the Commission had
been composed of five members, namely two
international and three national judges. Under
the Agreement, they had been appointed by the
President of the Constitutional Court of Bosnia
and Herzegovina. The Commission had operated
in two Chambers: the Grand Chamber meeting in
plenary and composed of five members deciding
solely decisions on admissibility and merits,
and the Chamber composed of three members,
the national members that is, which had been in
charge of adopting decisions on admissibility
and the striking out thereof. In the event that
no unanimous decision could be reached by the
Chamber, the cases were referred to the Grand
Chamber, that is to the Plenary Session. In
2004 the Commission had resolved over 3,000
cases. The mandate of the Commission had been
established by the Agreement of 25 September
2003, and when it had expired about 6,000
another cases had remained pending. After the
expiry of this term and under the new Agreement
which had been applicable since 1 January 2005,
the work of the Commission had continued,
without the international judges though. The
international judges had been substituted by the
judges of the Constitutional Court of Bosnia and
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BOSNE I HERCEGOVINE BOCHE U XEPLUETOBUHE
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IIpogh. Op Muoopae Cumosuh,
npeocjeonux (2009-2012)

Prof- Dr. Miodrag Simovic,
President (2009-2012)

natr Komwucuje ytephen je Cmopasymom ox 25.
centemOpa 2003. roaune, a Kaaa je UCTEKao OC-
Tano je jour oko 6.000 HepHjemieHUX MpeaMeTa.
Haxon ucteka oBor mepuoza, a mo HoBoM Cro-
pasyMy Koju ce mpuMjermuBao of 1. janyapa 2005.
roauHe, HactaB/beH je pan Komwucuje amu 6e3
mehynaponuux unmanoBa. MehyHnapomHe cyamje
3amMjeHuae cy cyauje YcraBHor cyna boche
u XepueroBuHe. OHM Cy yuyecTBOBAIU Yy pajy
Komucuje y cknomy Benukor Bujeha, gakne camo
y TomIey JOHOIIEHha O/UTyKa y MEpUTyMy. Maiio
Bujehe je HacTaBWIIO paj y MCTOM CacTaBy U C
UCTUM HaJUISKHOCTHMA Kao y paHujeM Criopazymy.

Komucwuja je paguna ox 1. jamyapa 2004. no
31. neuem6Opa 2006. roguHe, TE j€ Y OBOM TEPHO-
ny okoHuaia oko 8.500 mpeamera O6umer Jloma.
Tpeba narmacuth na je YcraBuu cyn bocHe u
XepLeropuHe IMpyXHO BEIUKY MaTepHjalHy,
HEepPCOHAIHY U TEXHUUKY NOAPIIKY paay Komucuje.
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Herzegovina. They had participated in the work
of the Commission as part of the Grand Chamber,
that is to say only in respect of the adoption of
decisions on merits. The Chamber had continued
working in the same composition and with the
same competencies as those referred to in the
previous Agreement.

The Commission had operated from 1
January 2004 through to 31 December 2006,
and it had completed around 8,500 cases of the
former Chamber during this period. It should
be emphasized that the Constitutional Court of
Bosnia and Herzegovina had rendered substantial
financial, personnel and technical support to the
work of the Commission.

In the end, around 500 pending cases were
taken over by the Constitutional Court pursuant
to the Agreement of Bosnia and Herzegovina,
Federation of Bosnia and Herzegovina and
Republika Srpska, in accordance with Article
XIV of Annex 6 to the General Framework
Agreement for Peace in Bosnia and Herzegovina
from January 2007, with an obligation to finalize
these cases through 30 June 2007. The work on
these cases had been finalized at the last session
held on 26 and 27 June 2007.

By completing the work on these cases not
only had the effect of the completion, but rather
relevant legal positions had been taken, which
had a significant influence on the legal system of
BiH and the rule of law.

Among other things, in the Case No.
CH/03/13402, the Constitutional Court had
established that retroactive examination of
the validity of contracts on the purchase of
apartments pursuant to Article 5 of the Law on
Amendments to the Law on Privatization of
State-Owned Apartments violated the principle
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Ha kpajy, HezaBpmenux oko 500 mpenmera
npeyseo je YcraBHM cyz Ha ocHoBy Cropasyma
bocue u Xepuerosune, denepanmje bocHe u
Xepuerosune u Peny6muke Cpricke, y ckiangy
ca wiaHoM XIV Amnekca 6 y3 Onitu OKBUPHU
criopasyM 3a Mup y bocHu n XepLeroBuHu u3
janyapa 2007. roguHe, ¢ 00aBe30M Ja OKOHYA
oe mpenmere nmo 30. jyna 2007. roguae. Ha
3a]1H0j CjeTHULIU, OJIpKaHoj 26. u 27. jyna 2007.
ro/IiHEe, OKOHYaH je pajl Ha OBUM MpeAMETHMA.

3aBpaBajyhu pag Ha OBUM IpeAMETUMA, HEe
caMo J1a je MOCTUTHYT e(deKaT BUXOBOI OKOHYA-
A HETO Cy y OBUM OJJTyKaMa 3ay3eTH 3Ha4ajHU
IIPaBHU CTABOBU KOjU Cy MMaJM BEJIMKH yTHILIA]
Ha IIpaBHU cucteM y buX W BlagaBruHy Ipasa.

N3mehy ocranor, y mpenmery CH/03/13402,
YcraBHU Cyn je YTBPAMO Jla PETPOAKTHBHO
NPEUCIIUTHBAKE MIPaBHE BaJbaHOCTU YTOBOPA O
OTKyIly CTaHOBa Ha OCHOBY WiaHa 5 3akoHa O
M3MjeHaMa U JoIyHaMa 3aKoHa O IPUBATH3AIN]jU
Jp>KaBHUX CTAHOBA HapylllaBa MPUHLHUII PAaBHE
curypHoctd u3 wiana 1/2 VYcraBa buX, Te
NpeCTaBba ,,HE3aKOHUTO MH]jELIabe Yy MPaBoO
Ha UMOBHMHY 27 MOJHOCHWIIALIA alUIMKAIMje KOju
Cy YeKaJld Ha YKIIKOYy CTaHOBAa IO OCHOBY
yropopa o oTtkymy u3 1991. romune. 3arum,
y mnpenmery CH/03/3834, VYcraBam cynm je
YTBPAMO JUCKPUMHHALM]Y TO HAlMOHAJIHO]
OCHOBH, jep j€ TIOMHOCHTEJbKH aruIMKaIije
1993. ronune yckpaheHo npaBo Ha paja y jaBHOM
yrocturesbckoM npenysehy ,,bankan” camo 300r
IBEHE HaIMOHAJHE NpHUIagHOCTH. OKOHYameM
paza Ha OBUM IIpeaMeTHMa, YCTaBHU CyI je
HCLIPITHUO CBOjY HAJICKHOCT KOJy j€ MMao mpemMa
Crnopasymy y cknany ca wiaHoM XIV Anekca 6
y3 OnmTu OKBUPHHU CIIOpa3yM 3a Mup y bocHu u
XepueroBunau u3 janyapa 2007. ronune.

Banepuja I'anuh,
npedcjeonuya (2012—)

Valerija Galic,
President (2012-)

of legal certainty referred to in Article 1(2)
of the Constitution of BiH, and it constituted
,sunlawful” interference with the right to
property of 27 applicants who had waited for
the registration of apartments on the basis of
purchase contracts from 1991. Next, in the Case
No. CH/03/3834, the Constitutional Court had
established a discrimination on ethnic grounds,
because the applicant had been deprived of the
right to work in the public catering company
»Balkan” in 1993 solely on account of her ethnic
affiliation. Having completed the work on these
cases, the Constitutional Court had exhausted
its jurisdiction it had had under the Agreement
in accordance with Article XIV of Annex 6 to
the General Framework Agreement for Peace in
Bosnia and Herzegovina from January 2007.

O O >
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Jstavni sud Bosne i Hercegovine — 1964-2014 — Constitutional Court of Bosnia and Herzegovina

Sastav Suda/Composition of the Court (2006-2008): Constance Grewe (sutkinja/Judge), Mato Tadi¢ (sudija/Judge), David
Feldman (potpredsjednik/Vice-President), Miodrag Simovi¢ (potpredsjednik/Vice-President), Dusan Kalember (generalni
sekretar/Secretary General), Hatidza Hadziosmanovi¢ (predsjednica/President), Faris Vehabovi¢ (Registrar), Valerija
Gali¢ (potpredsjednica/Vice-President), Tudor Pantiru (sudija/Judge), Seada Palavri¢ (sutkinja/Judge), Krstan Simic¢
(sudija/Judge)

Sudija Ustavnog suda nede biti kriviéno ili gradanski
odgovoran za bilo kojl postupak [zvréen u okviru njegove
duZnosti kao sudije Ustavnog suda

Sudija Ustavnog suda ne mo2e da bude pritvoren, niti
protiv njega moZe da se podigne optuZnica bez odobrenja
Ustavnog suda.

Nadlelni organi Bosne | Harcegovine | antifieta duZni su
da pruZe svu _polrabnu pomod nosiocu over
T F
g ey T, /

ey b Iy ,r' s
fi= g \ f 1 /
@ Bl /i /1

Orvtaden ice
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Period od 2003 do 2014. godine/Period from 2003 to 2014

PERIOD OD 2003. DO 2014. GODINE.
Znacajnije odluke

U okviru ostvarivanja ustavnih nadleznosti
Ustavni sud je donio veliki broj odluka. Svaka od
njih je dala znafajan doprinos ustavnopravnom
razvoju u BiH, a narocito ja¢anju funkcionalnosti
drZave i1 njenog ustavnopravnog sistema, pravne
sigurnosti 1 sistemskoj zaStiti prava svih bez
diskriminacije. U tom pravcu izdvaja se nekoliko
vaznih odluka kojima je Ustavni sud dao
dinamic¢no i evolutivno tumacenje Ustava Bosne
1 Hercegovine.

THE PERIOD FROM 2003 TO 2014.
Landmark Decisions

In exercising its jurisdiction under the
Constitution of BiH, the Constitutional Court
has passed a large number of decisions. Each
of these decisions has significantly contributed
to the constitutional and legal development in
BiH and, in particular, to the improvement of the
functionality of the state and its constitutional
and legal system, legal certainty and the
systemic protection of rights of everyone without
discrimination. In this context, there are several

Sala za odrzavanje plenarnih sjednica i javnih rasprava

Plenary Session and Public Hearing Room
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Ustavni sud Bosne i Hercegovine — 1964-2014 — Constitutional Court of Bosnia and Herzegovina

Velika sala Parlamentarne skupstine Bosne i Hercegovine

Big Session Room of the Parliamentary Assembly of Bosnia and

Herzegovina

Nadleznost iz ¢lana 1V/3.f) —
deblokada Parlamenta

Kada veéina bosnjackih, hrvatskih ili srpskih
delegata stavi primjedbu na pozivanje na tacku
(e), predsjedavajuci Doma naroda cée odmah
sazvati zajednicku komisiju, koja se sastoji od
tri delegata, od kojih je svaki izabran iz redova
bosnjackih, hrvatskih i srpskih delegata, radi
razrjesenja tog pitanja. Ukoliko to komisija ne
uspije u roku od pet dana, predmet se upucuje
Ustavnom sudu koji ¢e po hitnom postupku
preispitati proceduralnu ispravnost slucaja.

NadleZnost Ustavnog suda koja je bitno
doprinijela oblikovanju javnog profila Suda
sadrzana je u clanu IV/3.f) Ustava Bosne
1 Hercegovine. = DonoSenje  meritornog
stava u pogledu postojanja ili nepostojanja
destruktivnosti po vitalni interes jednog naroda
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major decisions wherein the
Constitutional Court has provided a
dynamic or evolutive interpretation
of the Constitution of Bosnia and
Herzegovina.

Jurisdiction under Article
IV(3)(f) — unblocking the
Parliament

f) When a majority of the Bosniak,
of the Croat, or of the Serb
Delegates objects to the invocation
of paragraph (e), the Chair of the
House of Peoples shall immediately
convene a Joint Commission
comprising three Delegates, one
each selected by the Bosniak, by the
Croat, and by the Serb Delegates, to
resolve the issue. If the Commission
fails to do so within five days, the
matter will be referred to the

Constitutional Court, which shall in an expedited
process review it for procedural regularity.

The Constitutional Court’s jurisdiction that
has significantly contributed to shaping the
Court’s public profile is contained in Article IV(3)
(f) of the Constitution of Bosnia and Herzegovina.
It is important to take a position on the merits
regarding the existence of destructiveness to the
vital national interest of one people in situations
where the state needs a specific decision in order
to be able to regulate a certain area and the voting
on that decision is blocked by an objection to
destructiveness to the vital interest of one people.
The Constitutional Court has resolved 11 cases
within its competence under this Article.

The first decision (U 2/04) wherein the
Constitutional Court dealt with an issue within
the aforementioned competence was passed
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je veoma vazno u situacijama kada je drzavi
potreban zakon da bi regulirala odredeno
podrudje, a vijecanje i glasanje o tom zakonu je
blokirano stavljanjem prigovora destruktivnosti
po vitalni interes naroda. Do sada je Ustavni sud
u okviru ove nadleznosti rijesio 11 predmeta.

Prva odluka (U 2/04) u kojoj se Ustavni sud
bavio ovom nadlezno$¢u donesena je povodom
zahtjeva da se ispita proceduralna ispravnost,
tj. utvrdi postojanje ili nepostojanje ustavnih
pretpostavki za izjavu Kluba boSnja¢kog naroda
da je Prijedlog zakona o izmjenama i dopunama
Zakona o izbjeglicama iz Bosne 1 Hercegovine
1 raseljenim licima u Bosni i Hercegovini
destruktivan po vitalne interese boSnjackog
naroda. U konkretnom slucaju Sud je istakao
da se iz obrazloZenja Prijedloga zakona moze
zakljuciti da je predlaga¢ imao cilj da zaStiti
,»stpske izbjeglice” (uglavnom iz Hrvatske) koje

Sala za odrzavanje plenarnih sjednica i javnih rasprava

Plenary Session and Public Hearing Room
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upon a request for review of the procedural
regularity, i.e. confirmation of existence of
constitutional grounds for the statement made
by the Bosniak Caucus that the Draft Law on
the Amendments to the Law on Refugees and
Displaced Persons of Bosnia and Herzegovina
was destructive of vital interests of the Bosniak
people. In the relevant case, the Court pointed
out that it could be inferred based on the reasons
adduced in support of the Draft Law that the
aim of the author had been the protection of
»Serb refugees” (mostly from Croatia) who
made an exchange of property with the refugees
from Bosnia and Herzegovina. According to
paragraph 3 of the reasons, ,,the persons from
Croatia who exchanged their property with the
persons from Bosnia and Herzegovina shall
forfeit their property in Bosnia and Herzegovina
obtained through exchange, whereas the property
in Croatia they had exchanged cannot be restored
to them since the persons who exchanged the
property with them registered themselves as the
owners of that property and they are not obliged
to return it”. In addition, the Constitutional Court
emphasised that, in that regard, it was clear that
the return of Bosniak refugees, inter alia, could
be conditioned by placing the property in Croatia
at disposal. Thus, the goal of this provision
would be to regulate the issue of exchange of
the property with another state that could only
be regulated by an international agreement.
Therefore, the return of the Bosniak constituent
people and reallocation of their property which
was the subject of the exchange transactions
would be questioned, which is in opposition to
the vital interest of this constituent people with
respect to the return to their pre-war homes and
thus it is destructive of the vital interest of the
Bosniak people.
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su vrsile zamjenu imovine s izbjeglicama iz
BiH. Naime, u 3. stavu obrazlozenja navodi se
da ,,lica iz Hrvatske koja su zamijenila imovinu
s licima iz BiH gube imovinu u BiH koju su
dobila zamjenom, a imovinu koju su mijenjala u
Hrvatskoj ne mogu vratiti uglavnom zato $to su
se lica s kojima su imovinu mijenjala uknjizila
kao vlasnici njihove imovine i nemaju nikakvu
obavezu izvrsiti povrat imovine”. Ustavni sud
je, dalje, istakao da je u vezi s tim jasno da bi
povratak, inter alia, boSnjackih izbjeglica bio
uvjetovan stavljanjem na raspolaganje imovine
u Hrvatskoj. Time bi cilj ove odredbe bio da
regulira pitanja zamjene imovine sa drugom
drzavom, §to moze biti regulirano samo
medudrzavnim ugovorom. Samim tim, doveli
bi se u pitanje povrat bosnjackog konstitutivnog

CAAPHKAJ

Sastav Suda/Composition of the Court (2008—2009): Mirsad Ceman (sudija/Judge), Mato Tadi¢ (sudija/
Judge), Krstan Simi¢ (sudija/Judge), Miodrag Simovi¢ (potpredsjednik/Vice-President), Zdravko
Durici¢ (generalni sekretar/Secretary General), Seada Palavri¢ (predsjednica/President), Zvonko

Mijan (Registrar), Tudor Pantiru (sudija/Judge), Constance Grewe (sutkinja/Judge), Valerija Gali¢
(potpredsjednica/Vice-President), David Feldman (potpredsjednik/Vice-President)

In case no. U 18/13 the Constitutional
Court established that the Statement of the
Bosniak Caucus in the House of Peoples of
the Parliamentary Assembly of Bosnia and
Herzegovina that the Draft Law Amending the
Law on Conflict of Interest in Governmental
Institutions of Bosnia and Herzegovina was
destructive of the vital national interests of the
Bosniak people had been made in accordance
with the procedure prescribed in Article IV(3)(f)
of the Constitution of Bosnia and Herzegovina.
The Constitutional Court concluded that the
aforementioned Draft Law, in the part envisaging
the establishment and composition of a Conflict
of Interest Commission, contained not a single
provision whatsoever placing in a more favourable
or unfavourable position any of the constituent
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naroda i realokacija njihove imovine koja je bila
predmet ugovora o zamjeni, $to je u suprotnosti
sa vitalnim interesom ovog konstitutivhog
naroda u pogledu njegovog povratka u prijeratne
domove, pa je destruktivna po vitalni nacionalni
interes bosnjackog naroda.

U predmetu broj U 18/13 Ustavni sud je
utvrdio da Izjava Kluba delegata boSnjackog
naroda u Domu naroda Parlamentarne skupstine
Bosne i Hercegovine o destruktivnosti po vitalni
interes bosnjackog naroda u Bosni 1 Hercegovini
u Prijedlogu zakona o izmjenama i dopunama
Zakona o sukobu interesa u institucijama
vlasti Bosne 1 Hercegovine ispunjava uvjete
proceduralne ispravnosti iz ¢lana IV/3.f) Ustava
Bosne i Hercegovine. Ustavni sud je zakljucio da
navedeni Prijedlog zakona, u dijelu koji propisuje
osnivanje i sastav Komisije za odlucivanje o
sukobu interesa, ne sadrzi niti jednu odredbu
koja stavlja u povoljniji ili nepovoljniji polozaj
bilo koji od konstitutivnih naroda, u konkretnom
slu¢aju bosnjacki narod, zbog cega nije
povrijeden vitalni interes bo$njackog naroda.

NadleZnost iz ¢lana VI1/3.a)

Ustavni sud je jedini nadlezan da odlucuje o bilo
kojem sporu koji se javlja po ovom Ustavu izmedu
dva entiteta, ili izmedu Bosne i Hercegovine i
Jednog ili oba entiteta, te izmedu institucija Bosne
i Hercegovine, ukljucujuci ali ne ogranicavajuci
se na to pitanje:

- Da li je odluka entiteta da uspostavi poseban
paralelan odnos sa susjednom drzavom u skladu
sa ovim Ustavom, ukljucujuci i odredbe koje se
odnose na suverenitet i teritorijalni integritet
Bosne i Hercegovine.

- Da [i je bilo koja odredba ustava ili zakona
jednog entiteta u skladu sa ovim Ustavom.

SADRZAJ

CALPXKAIJ

peoples, the Bosniak people in the specific case,
and, consequently, there was no violation of the
vital interest of the Bosniak people.

Jurisdiction under Article VI(3)(a)

The Constitutional Court shall have exclusive
Jjurisdiction to decide any dispute that arises
under this Constitution between the Entities or
between Bosnia and Herzegovina and an Entity
or Entities, or between institutions of Bosnia and
Herzegovina, including but not limited to:

- Whether an Entity’s decision to establish a
special parallel relationship with a neighbouring
state is consistent with this Constitution, including
provisions concerning the sovereignty and
territorial integrity of Bosnia and Herzegovina.

- Whether any provision of an Entity s constitution
or law is consistent with this Constitution.

As to its jurisdiction to decide disputes
between the Entities, the Constitutional Court
has passed not many decisions. In its Decision
no. U 41/01 the Constitutional Court declined
jurisdiction to decide on a request to settle the
dispute between the Republika Srpska and
the Federation of Bosnia and Herzegovina
concerning the Inter-Entity Boundary Line
between Dobrinja I and Dobrinja IV and for
review of the constitutionality of the Decision
of the High Representative which ties both
the Republika Srpska and the Federation of
Bosnia and Herzegovina into final and binding
arbitration on the Inter-Entity Boundary Line
in the Sarajevo suburbs of Dobrinja I and IV.
In the aforementioned case, the Constitutional
Court pointed out that the Decision of the High
Representative did not provide for the possibility
of review of the Arbitration Award by any other
authority in Bosnia and Herzegovina. Thus, the
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U praksi Ustavnog suda nije bilo mnogo
odluka u vezi sa nadleznosti da odlucuje o
sporovima izmedu entitetd. U Odluci broj U
41/01 Ustavni sud se proglasio nenadleznim
da odlucuje o zahtjevu za rjeSavanje spora
izmedu Republike Srpske 1 Federacije
Bosne i Hercegovine o meduentitetskoj liniji
razgrani¢enja u oblasti naselja Dobrinja I 1
Dobrinja IV 1 za ocjenu ustavnosti Odluke
Visokog predstavnika za Bosnu i Hercegovinu
o provodenju obavezujuce arbitraze izmedu
Federacije Bosne i Hercegovine i Republike
Srpske radi razrjeSenja spora u vezi sa
meduentitetskom linijom razgrani¢enja izmedu
Dobrinje 1 i Dobrinje IV i1 Arbitrazne odluke
nezavisnog arbitra za Dobrinju I 1 Dobrinju I'V.
Ustavni sud je u konkretnom slucaju istakao da
odluka Visokog predstavnika nije predvidjela
mogucnost da bilo koje tijelo u BiH revidira
Arbitraznu odluku. Samim tim, prema misljenju
Ustavnog suda, Arbitrazna odluka rijesila je
spor konacno i isklju¢ila moguénost revizije od
bilo kojeg suda u BiH, ukljucujuci i Ustavni sud.

Kada jerije¢ o odlukama entiteta da uspostave
posebne paralelne odnose sa susjednim drzavama,
Ustavni sud je imao samo jedan predmet. Rijec¢
je o Odluci broj U 42/01 kojom je Ustavni
sud utvrdio da je Sporazum o uspostavljanju
specijalnih paralelnih odnosa izmedu Savezne
republike Jugoslavije i Republike Srpske od 5.
marta 2001. godine zakljucen u skladu sa ¢lanom
[11/2.a) Ustava Bosne 1 Hercegovine.

Govoreci o odnosima entiteta i drzave, bitno
je istaknuti da se kao slozeno pitanje u BiH
pojavljuje pitanje podjela nadleznosti izmedu
entiteta i drzave, narocito imajuci u vidu da su,
prema clanu I11I/1. Ustava Bosne 1 Hercegovine,
nadleZnosti institucija BiH iskljuc¢ivo pobrojane,
a rezidualne nadleznosti propisane su u
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Arbitration Award, as a final decision, resolved
the dispute and excluded a review by any court
in Bosnia and Herzegovina, including the
Constitutional Court.

As to the decisions of the Entities to
establish special parallel relationships with
neighbouring countries, there was just one case
before the Constitutional Court. In this regard,
the Constitutional Court established in its
Decision no. U 42/01 that the Agreement on the
Establishment of Special Parallel Relationships
between the Federal Republic of Yugoslavia and
the Republika Srpska of 5 March 2001 had been
concluded in accordance with Article I11(2)(a) of
the Constitution of Bosnia and Herzegovina.

When it comes to the relations between
the Entities and the State of BiH, it should be
noted that there is a complex issue relating to
the distribution of responsibilities between the
Entities and the State of BiH and, specifically,
it must be taken into account that the exclusive
responsibilities of the Institutions of BiH are
listed in Article III(1) of the Constitution of
Bosnia and Herzegovina, whereas the residual
responsibilities are stipulated in favour of the
Entities (Article III(1)(a) of the Constitution).
One of the most important decisions wherein
the Constitutional Court dealt with the matter
concerned is the Decision of the Constitutional
Court no. U 1/11 of 14 July 2012. In the
Decision, the Constitutional Court decided on
the constitutionality of the Law on the Status
of State Property Located in the Territory of the
Republika Srpska and under the Disposal Ban.
The applicant held that the National Assembly of
the Republika Srpska had no constitutional basis
to enact the challenged Law. Based on the analysis
of the challenged Law, the Constitutional Court
established that the Republika Srpska had taken
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korist entiteta (¢lan III/3.a) Ustava). Jedna od
najznacajnijih odluka u kojoj se Ustavni sud
bavio ovim pitanjem je Odluka Ustavnog
suda broj U 1/11 od 14. jula 2012. godine. U
navedenoj odluci Ustavni sud je odlu¢ivao o
ustavnosti Zakona o statusu drzavne imovine
koja se nalazi na teritoriji Republike Srpske i pod
zabranom je raspolaganja. Podnosilac zahtjeva je
smatrao da ne postoji ustavni osnov za Narodnu
skupstinu Republike Srpske da donese osporeni
zakon. Na osnovu analize osporenog zakona
Ustavni sud je utvrdio da je Republika Srpska
preuzela nadleznost reguliranja, s jedne strane,
pitanja oduzimanja ,,Bosni 1 Hercegovini” prava
vlasni§tva na ,,drzavnoj imovini”, te njezino
zakonsko pretvaranje u entitetsku imovinu, a,
s druge strane, pravo zastite, ustupanja prava i
koristenja te imovine. U konacnici Ustavni sud
je zakljucio da je Republika Srpska donijela
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over the responsibility
to regulate, on the one
hand, the issue of denying
»Bosnia and Herzegovina”
the right of ownership over
»the state property”, and
the legal transformation
thereof into the Entity
property and, on the other
hand, the right to protection
of property, the ceding of
the right to property and
the use of that property.
Finally, the Constitutional
Court concluded that the
Republika  Srpska  had
passed the challenged Law
contrary to Article I(1),
Article III(3)(b) and Article
IV(4)(e) of the Constitution
of BiH and that the matter involved the exclusive
responsibility of BiH to regulate the issue of
property referred to in disputable Article 2 of the
challenged Law.

On the other hand, in its Decision no. U 15/09
the Constitutional Court concluded that the
preparation and submission of the Second Report
of the Republika Srpska to the United Nations
Security Council on the Situation in Bosnia and
Herzegovina did not constitute an interference
with or assumption of foreign policy and was not
inconsistent with Articles I(1), III(1)(a), II(1)(b),
V(3)(a) and (c) and V(4)(a) of the Constitution of
Bosnia and Herzegovina.

As to the Constitutional Court’s decisions
relating to the issue of jurisdiction, it is important
also to mention two decisions closely linked to
negotiations on the Stabilisation and Association
Agreements and fulfilment of the ,,Road Map”
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pobijani zakon suprotno ¢l. I/1, 11I/3.b) i IV/4.e)
Ustava BiH. Ustavni sud je smatrao da se radi o
isklju¢ivoj nadleznosti BiH u reguliranju pitanja
imovine iz spornog ¢lana 2. pobijanog zakona.

S druge strane, u Odluci broj U 15/09 Ustavni
sud je zakljucio da izrada i dostavljanje Drugog
izvjeStaja Republike Srpske Vije¢u sigurnosti
UN-a o situaciji u Bosni 1 Hercegovini ne
predstavljaju mijesanje, niti preuzimanje vanjske
politike 1 da nisu suprotni ¢l. I/1, I1I/1.a), I1I/3.b),
V/3.a)ic) i V/4.a) Ustava Bosne i Hercegovine.

Medu brojnim odlukama koje se odnose na
pitanje nadleZnosti bitno je spomenuti i dvije
odluke usko vezane za pregovore o Sporazumu o
stabilizacijiipridruzivanjuiprocesu ispunjavanja
obaveza iz ,,Mape puta” u predmetima u kojima
je Ustavni sud ispitivao uskladenost sa Ustavom
Bosne 1 Hercegovine Zakona o statistici BiH (U
9/07) i Zakona o Agenciji za osiguranje u BiH

Plenarna sjednica Ustavnog suda, 2006. godina

Plenary session of the Constitutional Court, 2006
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requirements, where the Constitutional Court
evaluated the constitutionality of the Law on
Statistics of Bosnia and Herzegovina (U 9/07)
and the Law on Insurance Agency in Bosnia
and Herzegovina (U 17/09). Having conducted
an extensive analysis of the challenged acts
with regards to the relevant provisions of the
Constitution, the Constitutional Court concluded
that the Parliamentary Assembly had the power
to pass the challenged Laws and stated, inter alia,
»that they are aimed to harmonize the Entities’
legislation in certain legislative areas as well as
their harmonization with the relevant legislation
regulating this matter within the European
Union, whereby Bosnia and Herzegovina meets
its obligations undertaken under the Stabilisation
and Association Agreement”.

In exercising the power to review the
compatibility of legislation with the Constitution,
the Constitutional Court
has resolved numerous
important issues. Thus, in
case no. U 5/09 relating
to a request for review of
the constitutionality of the
Law on the Protection of
the Domestic Production
under the CEFTA, an
issue was raised as to the
Constitutional Court’s
jurisdiction to review the
compatibility of legislation
with international treaties.
The first issue raised
before the Constitutional
Court was whether the
possible inconsistency of
the challenged law with
the CEFTA referred to a
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(U 17/09). Ustavni sud je u ovim predmetima,
nakon opsezne analize osporenih zakona u
odnosu na relevantne ustavne odredbe, zakljucio
da je Parlamentarna skupstina imala ovlaStenje
da donese osporene zakone i, izmedu ostalog,
naveo da je ,,njihov cilj medusobno uskladivanje
entitetskog zakonodavstva iz odredenih oblasti,
kao 1 njihovo uskladivanje s relevantnim
propisima kojima su ove oblasti regulirane
unutar Evropske unije, §to ujedno i predstavlja
ispunjavanje obaveza preuzetih potpisivanjem
Sporazuma o stabilizaciji 1 pridruzivanju s
Evropskom unijom”.

Ocjenjujuci uskladenost zakona sa Ustavom,
Ustavni sud je rijeSio veliki broj znacajnih
pitanja. Izmedu ostalih, u predmetu broj U
5/09, povodom ocjene ustavnosti Zakona o
zaStiti domace proizvodnje u okviru CEFTA,
postavilo se pitanje nadleznosti Ustavnog suda u
odnosu na uskladenost zakona sa medunarodnim
ugovorima. Ustavnom sudu se, prije svega,
postavilo pitanje da li se moguca neuskladenost
osporenog zakona i CEFTA-e u ovom predmetu
odnosi na problem ustavnosti zakona, imajuci
u vidu da Ustav Bosne i Hercegovine ne sadrzi
odredbe o odnosima medunarodnih ugovora i
domaceg prava, odnosno klauzulu o vazenju
medunarodnih, ratificiranih i objavljenih ugovora
u pravnom poretku BiH, ili koje daju nadleznost
Ustavnom sudu u ovom domenu. S tim u vezi,
u okviru pitanja dopustivosti, Ustavni sud je
zakljuCio da je barem nadlezan da ocjenjuje
zakone koji su doneseni u vezi sa pitanjima koja
su ve¢ obuhvacena ratificiranim sporazumima u
odnosu na ¢l. VI/3.a) 1 VI/3.c). Ustavni sud se
osvrnuo na stav usvojen u Odluci broj U 1/98,
naglaSavaju¢i da princip efikasne zastite Ustava
Bosne i Hercegovine od Ustavnog suda proizlazi
iz ¢lana I/2. Ustava Bosne i Hercegovine, te
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problem of constitutionality of the law, as the
Constitution of BiH does not contain a provision
regulating the relationship between domestic and
international law, i.e. a clause on the application of
ratified and published international treaties within
the legal system of Bosnia and Herzegovina, or a
provision conferring jurisdiction in this field on
the Constitutional Court. In this regard, as to the
admissibility of the request, the Constitutional
Court concluded that it was at least competent
to review the laws passed on the subject-matters
included inratified treaties with regards to Articles
VI(3)(a) and VI(3)(c). The Constitutional Court
referred to the position taken in the Decision no.
U 1/98, emphasising that the principle of effective
protection of the Constitution of Bosnia and
Herzegovina by the Constitutional Court arises
under Article I(2) of the Constitution of Bosnia
and Herzegovina. As to the merits of the case, the
Constitutional Court underlined an indisputable
obligation of the Institutions in Bosnia and
Herzegovina and, first of all, of the legislator,
according to the principle pacta sunt servanda,
to comply with the provisions of the treaties and
to execute them in good faith. The Constitutional
Court established that the aforementioned Law
was not in conformity with Article III(3)(b) of
the Constitution of Bosnia and Herzegovina
and found a violation of Article III(3)(b) of the
Constitution of Bosnia and Herzegovina in cases
where a domestic law was not in conformity
with the general rule of international law pacta
sunt servanda according to which every treaty in
force is binding upon the parties to it and must be
performed by them in good faith, as well as where
it was not in conformity with the provisions of
the international treaty joined by Bosnia and
Herzegovina.

As regards international human rights
instruments listed in Annex I to the Constitution
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zakljucio da je zahtjev dopustiv. U meritumu
predmeta Ustavni sud je istakao da postoji
nesporna obaveza institucija u BiH, a prije
svega zakonodavca, da, prema pravilu pacta
sunt servanda, poStuju odredbe tog ugovora i
da ga dobronamjerno izvrSavaju. Ustavni sud
je utvrdio da navedeni zakon nije u skladu sa
¢lanom III/3.b) Ustava Bosne i Hercegovine,
te da postoji povreda clana III/3.b) Ustava
Bosne 1 Hercegovine u situaciji kad domaci
zakon nije u skladu sa odredbama opceg pravila
medunarodnog prava pacta sunt servanda prema
kojem ,,svaki ugovor na snazi vezuje Clanice i
one treba da ga dobronamjerno izvrSavaju”, kao
i kad nije u skladu sa odredbama medunarodnog
ugovora kojem je pristupila BiH.

Kadajerije¢ o medunarodnim sporazumima
o ljudskim pravima, sadrzanim u Aneksu I na
Ustav Bosne 1 Hercegovine, u predmetu broj U
9/09 Ustavni sud je bitno promijenio stajaliste
koje je do tada imao. U ovom predmetu usvojen
je stav da je Medunarodni pakt o gradanskim
1 politickim pravima sastavni dio Ustava
Bosne 1 Hercegovine, te da je, s obzirom
na to, Ustavni sud nadleZzan da odlucuje u
predmetnom slucaju da li su osporene odredbe
u skladu sa ¢lanom 25.b) Medunarodnog pakta
o gradanskim i politickim pravima. Dakle,
u ovom slucaju Ustavni sud je kao standard
kontrole, prilikom ocjenjivanja ustavnosti,
zakljuio da se c¢lan 25.b) Medunarodnog
pakta o gradanskim 1 politickim pravima moze
primijeniti samostalno. U ovom predmetu Klub
izaslanika hrvatskog naroda u Domu naroda
Parlamentarne skupstine Bosne i Hercegovine
podnio je Ustavnom sudu zahtjev za ocjenu
ustavnosti viSe odredaba Izbornog zakona BiH,
Ustava Federacije BiH i Statuta Grada Mostara.
Povodom navedenog zahtjeva Ustavni sud je
donio odluku u kojoj je utvrdio da:
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of Bosnia and Herzegovina, in case no. U
9/09 the Constitutional Court’s view changed
significantly. In the mentioned case, the
Constitutional Court took the position that the
International Covenant on Civil and Political
Rights made an integral part of the Constitution of
Bosnia and Herzegovina and that, consequently,
the Constitutional Court had jurisdiction to
decide in that case whether the challenged
provisions were consistent with Article 25(b) of
the International Covenant on Civil and Political
Rights. Therefore, in the aforementioned case,
the Constitutional Court concluded that Article
25(b) of the International Covenant on Civil and
Political Rights taken alone could be applied,
as a standard of review, by the Constitutional
Court when evaluating the constitutionality
of a legal norm. In this case, the Croat Caucus
to the House of Peoples of the Parliamentary
Assembly of Bosnia and Herzegovina filed a
request with the Constitutional Court for review
of the constitutionality of several provisions of
the Election Law of BiH, the Constitution of the
Federation of BiH and the Statute of the City of
Mostar. As to the request, the Constitutional Court
passed the decision establishing the following:
The provisions of Article 19.4 paragraphs 1
and 9 of the Election Law and Article 16 of the
Statute of the City of Mostar, which stipulate a
lower limit and an upper limit on the number
of representatives from each constituent people
within the City Council, do not discriminate
against the Croat People in the enjoyment of
their rights under Article 11(4) of the Constitution
of Bosnia and Herzegovina taken together with
Article 25.b) of the International Covenant on
Civil and Political Rights; Article 7 paragraphs
1 and 3, Article 15 paragraph 2, Article 17
paragraph 1, and Article 38 paragraph 1 of
the Statute of the City of Mostar, which make
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Odredbe clana 19.4. st. 1. i 9. Izbornog zakona
i c¢lana 16. Statuta Grada Mostara, kojima je
propisan donji i gornji limit zastupljenosti kon-
stitutivnih naroda u Gradskom vijecu, ne diskri-
miniraju hrvatski narvod u ostvarivanju njihovih
prava iz ¢lana 11/4. Ustava Bosne i Hercegovine u
vezi sa clanom 25.b) Medunarodnog pakta o gra-
danskim i politickim pravima; Clan 7. st. 1. i 3.,
Clan 15. stav 2, ¢lan 17. stav 1. i ¢lan 38. stav 1.
Statuta, koji onemogucava biracima u Centralnoj
zoni Grada Mostara da biraju vijecnike koji bi
ih zastupali uz vijecnike koji zastupaju gradsko
izborno podrucje za cijeli Grad Mostar, krse clan
11/4. Ustava BiH u vezi sa clanom 25.b) Medu-
narodnog pakta o gradanskim i politickim pravi-
ma, Odredbe ¢lana 19.7. Izbornog zakona, ¢lana
VI.C. stav 7. Amandmana na Ustav FBiH i 1. 44.
i 45. Statuta, prema kojima gradani Grada Mo-
stara biraju gradonacelnika na drugaciji nacin u
odnosu na gradane Grada Banje Luke, u skladu
su sa pravima gradana Grada Mostara zagaran-
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it impossible for voters in the Central Zone of
Mostar to vote for councillors to represent that
Zone, in addition to councillors to represent the
city-wide constituency, violate Article 11.4 of the
Constitution of Bosnia and Herzegovina taken
together with Article 25.b) of the International
Covenant on Civil and Political Rights; the
provisions of Article 19.7 of the Election Law,
Article VI.C paragraph 7 of the Amendment to
the FBiH Constitution and Articles 44 and 45
of the Statute, according to which the citizens
of the City of Mostar elect their mayor in a
manner which is different from the one in which
the citizens of the City of Banja Luka elect their
mayor, are consistent with the rights of the citizens
of the City of Mostar safeguarded under Article
25.b) of the International Covenant on Civil and
Political Rights, and do not discriminate against
the citizens of the City of Mostar in the enjoyment
of that right contrary to Article 1I(4) of the
Constitution of Bosnia and Herzegovina.

As to the prohibition of discrimination
as an essential part of a democratic society,
the Constitutional Court presented the key
principles in two partial decisions made in case
no. U 4/04 , relating to a request for review of the
constitutionality of Articles 1 and 2 of the Law
on the Coat of Arms and Flag of the Federation
of Bosnia and Herzegovina, Articles 1, 2 and 3 of
the Constitutional Law on the Flag, Coat of Arms
and Anthem of the Republika Srpska, Articles 2
and 3 of the Law on Use of the Flag, Coat of
Arms and the Anthem and Articles 1 and 2 of
the Law on the Family Patron-Saints’ Days and
Church Holidays of the Republika Srpska. In its
decisions passed upon the mentioned requests,
the Constitutional Court elaborated in detail the
notion of discrimination and, in particular, it
analysed the issue of discrimination in the context
of Article I1(4) of the Constitution of Bosnia and
Herzegovina. In the First Partial Decision in the
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tiranim prema clanu 25.b) Medunarodnog pakta
o gradanskim i politickim pravima, te da ne dis-
kriminiraju gradane Grada Mostara u uzivanju
navedenog prava protivno ¢lanu 1l/4. Ustava Bo-
sne i Hercegovine.

Kada je rije¢ o zabrani diskriminacije kao
bitnom segmentu svakog demokratskog drustva
vazne principe u vezi s tim Ustavni sud je, iz-
medu ostalog, iznio u dvije djelimi¢ne odluke u
predmetu broj U 4/04 koji se odnosio na zahtjev
za ocjenu ustavnosti ¢l. 1. 1 2. Zakona o grbu 1
zastavi Federacije Bosne 1 Hercegovine, ¢l. 1,
2.1 3. Ustavnog zakona o zastavi, grbu i himni
Republike Srpske, ¢l. 2. 1 3. Zakona o upotrebi
zastave, grba 1 himne i ¢l. 1. 1 2. Zakona o sla-
vama 1 svetkovinama. U odlukama donesenim
povodom navedenog zahtjeva Ustavni sud je de-
taljno elaborirao pojam diskriminacije posebno
se osvréudi na pitanje diskriminacije u kontekstu
¢lana II/4. Ustava Bosne i Hercegovine. U Prvoj
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aforementioned case, passed on 31 March 2006,
the Constitutional Court found, relying, inter
alia, on the principles established in the Decision
no. U 5/98 on the constituent status of peoples, as
well as the political and temporal context in which
the legislator adopted the challenged laws in the
Federation of BiH and Republika Srpska, that
the challenged provisions were of discriminatory
character and inconsistent with the constitutional
principle of equality of the constituent peoples,
citizens and Others and that the obligation under
the International Convention on the Elimination
of All Forms of Racial Discrimination, that each
State Party undertakes to engage in no act or
practice of racial discrimination against persons,
groups of persons or institutions and to ensure
that all public authorities and public institutions,
national and local, shall act in conformity with
this obligation, was not complied with in the
instant case. The Constitutional Court held that it
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djelimi¢noj odluci u spomenutom predmetu, do-
nesenoj 31. marta 2006. godine, Ustavni sud je,
oslanjajuci se, izmedu ostalog, na principe utvr-
dene u Odluci broj U 5/98 o konstitutivnosti na-
roda, te navedeni politicki 1 vremenski kontekst
u kojem su doneseni osporeni zakoni Federacije
BiH i Republike Srpske, utvrdio da su osporene
odredbe diskriminirajuceg karaktera, u suprotno-
sti sa ustavnim principom o ravnopravnosti kon-
stitutivnih naroda, gradana i ,,0stalih” i da u kon-
kretnom slucaju nije poStovana obaveza ,,da se
ne pocini nikakvo djelo rasne diskriminacije ili
ne vrsi nikakvo djelo rasne diskriminacije, ili ne
vr$i rasna diskriminacija”, odnosno ,,preduzmu
efikasne mjere radi ponovnog razmatranja nacio-
nalne i lokalne vladine politike i izmjene, ukida-
nja ili poniStenja svakog zakona i svakog propisa
koji ima svrhu da uvede rasnu diskriminaciju ili
da je ovjekovjeci tamo gdje ona postoji” iz Me-
dunarodne konvencije o ukidanju svih oblika ra-
sne diskriminacije. Ustavni sud je smatrao da je
legitimno pravo bosnjackog i hrvatskog naroda u
Federaciji BiH, odnosno srpskog naroda u Repu-
blici Srpskoj, da putem zakonodavnih mehaniza-
ma ocuvaju svoju tradiciju, kulturu i identitet, ali
da se jednako pravo mora dati srpskom narodu u
Federaciji BiH, odnosno boSnjackom i hrvatskom
narodu u Republici Srpskoj, kao i ostalim grada-
nima BiH. Ustavni sud nije mogao prihvatiti kao
racionalno i opravdano da bilo koji od konstitu-
tivnih naroda ima privilegirani poloZaj u ocuva-
nju tradicije, kulture i identiteta, imajuci u vidu
¢injenicu da sva tri konstitutivna naroda i ostali
gradani BiH svoja prava i obaveze ostvaruju na
jednak nacin, kako je to predvideno Ustavom
Bosne i Hercegovine i ustavima entiteta. Ustavni
sud je istakao da je izuzetno vazna Cinjenica da
su identitet konstitutivnih naroda, kao 1 obrazo-
vanje, vjeroispovijest, jezik, njegovanje kulture,
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was the legitimate right of the Bosniak and Croat
peoples in the Federation of BiH and the Serb
people in the Republika Srpska to preserve their
tradition, culture and identity through legislative
mechanisms, but an equal right must be given to
the Serb people in the Federation of BiH and the
Bosniak and Croat peoples in Republika Srpska
and other citizens of Bosnia and Herzegovina.
The Constitutional Court further held that it
could not consider as reasonable and justified
the fact that any of the constituent peoples has
a privileged position in preservation of tradition,
culture and identity as all the three peoples and
other citizens of Bosnia and Herzegovina enjoy
the rights and fulfil obligations in the same
manner as provided for in the Constitution of
Bosnia and Herzegovina and Constitutions of
the Entities. According to the conclusion of
the Constitutional Court, it is of a particular
importance that the identity of the constituent
peoples, education, and religion, language,
fostering culture, tradition and cultural heritage
are defined in the Constitution of the Federation
of BiH and Constitution of the Republika Srpska
as the vital national interests of the constituent
peoples. The aforementioned arguments were
also used in the Second Partial Decision of 18
November 2006 wherein the Constitutional
Court established that Articles 1 and 2 of the
Law on the Family Patron-Saints’ Days and
Church Holidays of the Republika Srpska were
inconsistent with Article I1(4) of the Constitution
of Bosnia and Herzegovina, in conjunction with
Articles 1.1 and 2.a) and c) of the International
Convention on the Elimination of All Forms of
Racial Discrimination referred to in Annex I to
the Constitution of Bosnia and Herzegovina. As
to Article 1 of the Constitutional Law on the Flag,
Coat of Arms and Anthem of Republika Srpska,
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tradicije 1 kulturno naslijede u Ustavu Federacije
BiH i Republike Srpske definirani kao vitalni na-
cionalni interesi konstitutivnih naroda. Navedeni
argumenti nasli su mjesto 1 u Drugoj djelimi¢noj
odluci od 18. novembra 2006. godine u kojoj je
Ustavni sud utvrdio da ¢l. 1. 1 2. Zakona o slava-
ma 1 svetkovinama nisu u skladu sa ¢lanom I1/4.
Ustava Bosne i Hercegovine u vezi sa ¢l. 1.1.
1 2.a) 1 ¢) Medunarodne konvencije o ukidanju
svih oblika rasne diskriminacije iz Aneksa I na
Ustav Bosne 1 Hercegovine. U pogledu ¢lana 1.
Ustavnog zakona o zastavi, grbu i himni Repu-
blike Srpske, Ustavni sud je zahtjev odbio i utvr-
dio da je osporeni ¢lan Ustavnog zakona u skladu
sa ¢lanom II/4. Ustava Bosne 1 Hercegovine i €l.
1.1.12.a) i ¢) Medunarodne konvencije o ukida-
nju svih oblika rasne diskriminacije iz Aneksa |
na Ustav Bosne 1 Hercegovine.

Nadleznost iz ¢lana V1/3.¢)

Ustavni sud je nadlezan u pitanjima koja mu je
proslijedio bilo koji sud u Bosni i Hercegovini u
pogledutogadalijezakon, o cijemvazenjunjegova
odluka ovisi, kompatibilan sa ovim Ustavom,
sa Evropskom konvencijom o ljudskim pravima
i osnovnim slobodama i njenim protokolima, ili
sa zakonima Bosne i Hercegovine, ili u pogledu
postojanja ili domasaja nekog opsteg pravila
medunarodnog javnog prava koje je bitno za

odluku suda.

U okviru konkretne ocjene ustavnosti iz
¢lana VI/3.c), redovni sudovi su rijetko pokretali
ovakve postupke dugi niz godina djelovanja
Ustavnog suda. Donosenjem odluke u predmetu
broj U 5/10, 26. novembra 2011. godine, u kojoj
je Ustavni sud usvojio stav da 1 sudija pojedinac
moze podnijeti zahtjev za ocjenu kompatibilnosti
u smislu odredaba ¢lana VI/3.c) Ustava Bosne 1
Hercegovine, malo se povecao priliv ovakvih
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the Constitutional Court dismissed the request
and established that the challenged Article of
the Constitutional Law was in conformity with
Article 1I(4) of the Constitution of Bosnia and
Herzegovina, in conjunction with Articles 1.1
and 2.a) and c) of the International Convention
on the Elimination of All Forms of Racial
Discrimination referred to in Annex I to the
Constitution of Bosnia and Herzegovina.

Jurisdiction under Article VI(3)(c)

The Constitutional Court shall have jurisdiction
over issues referred by any court in Bosnia and
Herzegovina concerning whether a law, on whose
validity its decision depends, is compatible with
this Constitution, with the European Convention
for Human Rights and Fundamental Freedoms
and its Protocols, or with the laws of Bosnia and
Herzegovina, or concerning the existence of or
the scope of a general rule of public international
law pertinent to the court’s decision.

As to a concrete review of constitutionality
under Article VI(3)(c), the ordinary courts
rarely initiated such proceedings before the
Constitutional Court. After the Constitutional
Court’s Decision in case no. U 5/10 of 26
November 2011, wherein the Constitutional
Court established that a request for review
of compatibility in terms of the provisions of
Article VI(3)(c) of the Constitution of Bosnia
and Herzegovina could be filed by a single
judge, the inflow of such requests has slightly
increased. Among the decisions adopted by
the Constitutional Court within the scope of its
jurisdiction under Article VI(3)(c), we would
like to mention two decisions.

In case no. U 15/11 the Constitutional Court
considered the constitutionality of the relevant
provisions of the domestic law, regulating the

CONTENTS



Period od 2003 do 2014. godine/Period from 2003 to 2014

zahtjeva. U okviru ove nadleznosti, izmedu

ostalih, mogu se izdvojiti dvije odluke:

U predmetu broj U 15/11 Ustavni sud se
bavio pitanjima ocjene ustavnosti relevantnih
odredaba domaceg prava koje reguliraju pravo
na povrat vojnog stana u posjed, pravo na
uknjizbu vlasniStva na takvom stanu i pravo
javnih vlasti da, umjesto naturalne restitucije,
isplate naknadu, te da li je propisana naknada u
skladu sa poStivanjem prava na imovinu u svjetlu

right to repossession of a military apartment and
the right to registration of the ownership right
over such an apartment and the right of the public
authority to provide compensation instead of
restitution in kind, and whether the compensation
stipulated under the relevant provision was
appropriate and in accordance with the right
to property, referred to in the Judgment of the
European Court of Human Rights in the case of
Dokic¢ v. Bosnia and Herzegovina. In its decision

Nelzvrsavanje odluka Suda kazneno djelo

' Sjedmca Ustavnog suda BIH

SARAJEVO - Ustavni
sud BiH razmatrat ée na sjed-
nici 31. ofujka zahtjev za ogj-
enu ustavnosti entitetskih si-
mbuola, koji je podnio predsje-
datelj Predsjednistva BiH Su-
lejman Tihic.

U dnevni red sjednice po-
novo nije uvrsten zahtjev za
ocjenu ustavnosti tuzbe BiH
protiv SCG-a, koji je u prosi-
ncu proéle godine podnio ¢l-
an Predsjednistva BiH Borisl-

av Paravac. Na sjednici Ce biti
razmatran i Tihicev zahtjev za
ogjenu odredbi Izbornog zak-
ona BiH, a koje se odnose na
izbor izaslanika u Domu nar-
oda Parlamentarne skupstine

avanju odluka Ustavnog su-
da. Ustavni sud e u slucajevi-
ma u kojima utvrdi da nisu is-
podtovane njegove odluke
obavijestiti Tuziteljstvo BiH, s
obzirom je neizvriavanje odl-

Iz dnevnih novina ,,Dnevni list”,
28. mart 2006. godine

Published in the daily newspaper
»Oslobodenje” on March 28, 2006

presude Evropskog suda Poki¢ protiv Bosne i
Hercegovine. U navedenoj odluci Ustavni sud je
zakljucio da odredba ¢lana 39.e st. 3. 1 4. Zakona
o prodaji stanova na kojima postoji stanarsko
pravo, u dijelu koji se odnosi na utvrdivanje
naknade, nije u skladu sa odredbom ¢lana I1/3.k)
Ustava Bosne 1 Hercegovine i ¢lana 1. Protokola
broj 1 uz Evropsku konvenciju, jer ne uspostavlja
pravi¢nu ravnotezu izmedu prava nosilaca prava
1 javnog interesa, stavljajué¢i na nosioce prava
poseban i prekomjeran teret.

U okviru nadleznosti iz ¢lana VI/3.c) bitno
je spomenuti i odluku u predmetu broj U 16/11,
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the Constitutional Court concluded that the
provision of Article 39(e) paragraphs 3 and 4 of
the Law on Sale of Apartments with Occupancy
Right, in the part relating to the determination
of compensation, was not in conformity with
Article I1(3)(k) of the Constitution of Bosnia and
Herzegovina and Article 1 of Protocol No. 1 to
the European Convention, as it did not strike a
fair balance between the interests of the right
holders and public interest, as the right holders
had to bear an individual and excessive burden.

In case no. U 16/11, as regards the
Constitutional Court’s jurisdiction under Article
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Potpisi na Evropsku konvenciju o ljudskim pravima i
osnovnim slobodama

Signatures to the European Convention on Human
Rights and Fundamental Freedoms

donesenu povodom zahtjevu Osnovnog suda u
Tesli¢u za ocjenu kompatibilnosti ¢lana 4. Zakona
o provodenju Aneksa G Sporazuma o pitanjima
sukcesije na teritoriji Republike Srpske sa clanom
II/3.e) Ustava Bosne i Hercegovine i ¢lanom 6.
stav 1. Evropske konvencije za zastitu ljudskih
prava i osnovnih sloboda. Podnosilac zahtjeva je
problematizirao ustavnost samo odredbe clana
IV osporenog zakona kojom je propisano da
,»sudski 1 drugi postupci koji za predmet imaju
rjeSavanje imovinskopravnih odnosa, imovine
pravnih lica sa sjediStem na teritoriji neke od
drzava koje su nastale raspadom SFRJ, a koja se
nalazi na teritoriji Republike Srpske, prekidaju
se u svim fazama. Prekid postupka ¢e trajati do
zakljuCenja odgovarajuc¢ih ugovora o uredenju
imovinskopravnih odnosa izmedu BiH i drzava
koje su nastale raspadom SFRJ”. Medutim,
Ustavni sud je zaklju¢io da predmetni zahtjev
treba razmotriti u Sirem ustavnom kontekstu, a

CALPXKAIJ

VI(3)(c), the Constitutional Court passed the
Decision on a request filed by the Basic Court in
Tesli¢ for review of the compatibility of Article
4 of the Law on the Implementation of Annex
,»G”7 of the Agreement on Succession Issues
in the Territory of the Republika Srpska with
Article II(3)(e) of the Constitution of Bosnia and
Herzegovina and Article 6(1) of the European
Convention for the Protection of Human Rights
and Fundamental Freedoms. The applicant
raised an issue as to the constitutionality of
the provisions of Article 4 of the challenged
Law stipulating as follows: Judicial and other
proceedings, which subject-matter relates to the
resolution of property and legal relations over
the property of legal persons with seats in the
territory of one of the states which came into
existence following the breakup of SFRY, which is
located in the territory of the Republika Srpska,
shall be stayed at all stages. The proceedings
referred to in paragraph 1 of this Article will be
suspended pending the conclusion of appropriate
contracts on the regulation of property and legal
relations between Bosnia and Herzegovina and
the states which came into existence after the
breakup of SFRY. However, the Constitutional
Court concluded that the relevant request should
be examined in a wider constitutional context
and not limited only to the specific provisions.
Thus, in the aforementioned decision the
Constitutional Court dealt exclusively with
the examination of the competencies of the
Republika Srpska to adopt, in the particular
case, the Law on Implementation of Annex G
of the Agreement on Succession Issues on the
Territory of the Republika Srpska within the
context of relevant provisions of the Constitution
of Bosnia and Herzegovina, relevant provisions
of the Agreement on Succession Issues and the
Decision of the Council of Ministers of Bosnia
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ne samo u odnosu na osporenu odredbu. Tako
se u navedenoj odluci Ustavni sud isklju¢ivo
bavio ispitivanjem nadleznosti Republike
Srpske da u konkretnom slu¢aju donese Zakon
o provodenju Aneksa G Sporazuma o pitanjima
sukcesije na teritoriji Republike Srpske u
kontekstu relevantnih odredaba Ustava Bosne 1
Hercegovine, relevantnih odredaba Sporazuma o
pitanjima sukcesije, te Aneksa G tog sporazuma,
kao 1 u kontekstu odluke Vije¢a ministara BiH o
provodenju Aneksa G o pitanjima sukcesije na
teritoriji BiH. U navedenom predmetu Ustavni
sud je zaklju¢io da Zakon o provodenju Aneksa
G Sporazuma o pitanjima sukcesije na teritoriji
Republike Srpske nije u saglasnosti sa odredbama
¢lana I11/1.e), ¢lana I1I/3.b), ¢lana IV/4.b) i ¢lana
V/4.a) Ustava Bosne i Hercegovine. Ustavni
sud je istakao da ,,u skladu sa uspostavljenim
standardima i normama medunarodnog prava, te
Sporazuma o sukcesiji 1 njegovim relevantnim
aneksima, nadlezni organi u BiH, ukljucujuéi i
redovne sudove, mogu koristiti one instrumente
koji ¢e, zavisno od ponasanja drugih potpisnica
Sporazuma o sukcesiji, efektivno zastititi steCena
ili osigurati ostvarivanje prava koja su predmet
Sporazuma o sukcesiji 1 njegovih aneksa. To
podrazumijeva aktivnu ulogu 1 neophodnu
koordinaciju 1/ili subordinaciju u skladu sa
raspodjelom nadleznosti izmedu organa i
institucija u Bosni 1 Hercegovini”.

Apelaciona nadleZnost — ¢lan V1/3.b)
Ustava Bosne i Hercegovine
(b) Ustavni sud takoder ima apelacionu
nadleznost u pitanjima koja su sadrzana u ovom

Ustavu, kada ona postanu predmet spora zbog
presude bilo kojeg suda u Bosni i Hercegovini.

Veoma je bitno spomenuti i stavove koje
je Ustavni sud usvojio u okviru apelacione
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and Herzegovina on Implementation of Annex
G of the Agreement on Succession Issues on
the Territory of BiH. In the case concerned the
Constitutional Court concluded that the Law
on the Implementation of Annex ,,G” of the
Agreement on Succession Issues in the Territory
of the Republika Srpska was not in conformity
with the provisions of Article III(1)(e), Article
IT1(3)(b), Article IV(4)(b) and Article V(4)(a) of
the Constitution of Bosnia and Herzegovina. The
Constitutional Court pointed out the following:
In accordance with the established standards
and norms of international law as well as the
Succession Agreement and the relevant Annexes
thereto, the competent authorities in Bosnia
and Herzegovina including regular courts
may use those instruments which, depending
on the conduct of other States parties to the
Succession Agreement, will effectively protect
the acquired rights or secure the exercise of the
rights which are the subject of the Succession
Agreement and Annexes thereto. This involves an
active role and necessary coordination and/or
subordination in accordance with the distribution
of responsibilities among the authorities and
institutions in Bosnia and Herzegovina.

Appellate jurisdiction under Article
VI(3)(b) of the Constitution of Bosnia
and Herzegovina

(b) The Constitutional Court shall also have
appellate jurisdiction over issues under this
Constitution arising out of a judgment of any
other court in Bosnia and Herzegovina.

It is necessary to point out the positions taken
by the Constitutional Court within its appellate
jurisdiction under Article VI(3)(b) of the
Constitution of Bosnia and Herzegovina, given
that an appeal is the last chance of BiH to correct
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nadleznosti sadrzane u c¢lanu VI/3.b), narocito
imajudi u vidu da je apelacija posljednja prilika
da Bosna i Hercegovina unutar svog sudskog
sistema ispravi eventualno krSenje ljudskih
prava. VrSenjem te nadleznosti Ustavni sud je
donio niz bitnih stavova.

Ustavni sud je rjeSavao veliki broj predmeta
koji se odnose na nestala lica tokom ratnih
djejstava u Bosni 1 Hercegovini, na pitanja tzv.
ratne Stete, zatim, predmete stare devizne Stednje,
onemogucavanja izvrSenja pravomoc¢nih sudskih
presuda itd.

U predmetima koji se odnose na nestala
lica (AP 129/04 i AP 143/04) Ustavni sud je
zakljucio da je ¢injenica da ni nakon skoro deset
godina od prestanka ratnih djejstava u Bosni
1 Hercegovini nadlezne vlasti nisu dostavile
apelantima informacije o sudbini c¢lanova
njihovih porodica, nestalih tokom ratnog sukoba
u Bosni 1 Hercegovini, neminovno nametnula
Ustavnom sudu zaklju¢ak da je u odnosu na
¢lanove porodica nestalih lica prekrSeno pravo
na zabranu nehumanog postupka iz ¢lana I1/3.b)
Ustava Bosne 1 Hercegovine i ¢lana 3. Evropske
konvencije, kao 1 pravo na privatni i porodi¢ni
zivot iz Clana 8. Evropske konvencije. Kao
posebnu mjeru s ciljem otklanjanja povrede iz
¢lana 3. Evropske konvencije, Ustavni sud je
nalozio nadleznim vlastima da hitno uspostave
1 osposobe za efikasan rad institucije osnovane
Zakonom o nestalim licima, posebno Institut za
nestala lica, Fond za pomo¢ porodicama nestalih
lica i Centralnu evidenciju nestalih lica u Bosni
1 Hercegovini.

Prva odluka koja se odnosi na tzv. ratnu
Stetu donesena je 17. decembra 2005. godine
u predmetu broj AP 288/03 u kojoj je utvrdena
povreda prava na pravicno sudenje zbog
primjene zakona kojima je Republika Srpska
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a possible violation of human rights within its
own judicial system. In exercising its jurisdiction
under Article VI(3)(b), the Constitutional Court
took a number of important stances.

The Constitutional Court passed the decisions
in the large number of cases relating to the
persons who had gone missing during the war in
Bosnia and Herzegovina, issues of the so called
,war damage”, old foreign currency savings,
non-enforcement of final court judgments, efc.

In the cases relating to the missing persons
(AP 129/04 and AP 143/04), the Constitutional
Court concluded that the fact that almost ten years
passed from the cessation of the war in Bosnia
and Herzegovina and the fact that the competent
authorities failed to submit information to the
appellants regarding the fate of members of their
families that had gone missing during the war, was
sufficient to the Constitutional Court to conclude
that the right to prohibition of inhuman treatment
under Article II(3)(b) of the Constitution of
Bosnia and Herzegovina and Article 3 of the
European Convention as well as the right to
respect for private and family life under Article
8 of the European Convention were violated in
respect of the members of families of missing
persons. The Constitutional Court ordered, as a
special measure to remedy the violation of Article
3 of the European Convention, that the competent
authorities immediately secure operational
functioning of the institutions established in
accordance with the Law on Missing Persons,
i.e. the Missing Persons Institute, the Fund for
Providing Assistance to the Families of Missing
Persons in Bosnia and Herzegovina and the
Central File Records on the Missing Persons in
Bosnia and Herzegovina.

The first decision of the Constitutional Court
relating to the so called ,,war damages” was
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passed on 17 December
2005 in case no. AP
288/03, wherein the

Sastav Suda/Composition of the Court (2012): Margarita Caca-Nikolovska (sutkinja/
Judge), Constance Grewe (sutkinja/Judge), Seada Palavric¢ (potpredsjednica/Vice-President),
Tudor Pantiru (potpredsjednik/Vice-President), Valerija Gali¢ (predsjednica/President),

Constitutional  Court
established a violation
of the right to a fair
trial on the ground that
the Republika Srpska
applied the laws which
stipulated conversion
of a number of claims
into the internal debt of
the Republika Srpska,
as well as the manner
of the  settlement
thereof. Based on the
laws, inter alia, the
enforcement of the
final court decisions

Miodrag Simovié (potpredsjednik/Vice-President), Mato Tadi¢ (sudija/Judge), Mirsad Ceman awarding damages
(sudija/Judge), Zlatko M. KneZevic (sudija/Judge) was suspended. The
appeal lodged with

brojna potrazivanja nastala u toku rata pretvorila
u unutrasnji dug i propisala uvjete pod kojima ¢e
dug biti ispla¢en. Zakonima je, izmedu ostalog,
obustavljeno izvrSenje pravosnaznih sudskih
odluka kojima su dosudene naknade Stete. U
spomenutoj odluci apelacija se odnosila na
neizvrSenje pravosnazne sudske odluke kojom
je dosudena naknada nematerijalne Stete zbog
pogibije bliskog srodnika. U odluci Ustavni
sud je zakljucio da ,,i pored evidentnog javnog
interesa drzave da donese navedeni zakon, zbog
ogromnog duga koji je nastao prema osnovu
materijalne 1 nematerijalne Stete nastale u toku
ratnih djejstava, a koji je naveden u ¢lanu 18.
citiranog zakona, Ustavni sud smatra da je
donoSenjem takvog zakona stavljen ‘pretjeran
teret na pojedince’, te da zbog toga nije ispunjen
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the Constitutional Court related to a failure of
enforcement of the final court decision awarding
non-pecuniary damages for the death of a close
family member. In its decision the Constitutional
Court concluded as follows: Regardless of the
evident public interest of the state to adopt this
law, due to the enormous debt which was incurred
as the result of the pecuniary and non-pecuniary
damages caused by the war actions and which is
contained in Article 18 of the Law in question,
the Constitutional Court holds that by adoption
of such law ,,an excessive burden was placed on
the individuals” and therefore the requirement of
proportionality between the public interest of the
community and fundamental rights of individuals
was not met. The Constitutional Court resolved,
in an almost identical way, the cases relating
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Ustavni sud Bosne i Hercegovine — 1964-2014 — Constitutional Court of Bosnia and Herzegovina

uvjet proporcionalnosti izmedu javnog interesa
zajednice 1 osnovnih prava pojedinaca”. Na
gotovo identiCan nacin Ustavni sud je rijesio
predmete koji su se odnosili na unutrasnji dug
u Federaciji Bosne 1 Hercegovine, te zakljucio
da je apelantima povrijedeno pravo na pravi¢no
sudenje 1 pravo na imovinu. Za razliku od
odredaba zakona u Republici Srpskoj o nacinu
izmirenja unutraS$njeg duga, zakoni u Federaciji
BiH nisu sadrzavali precizne odredbe o na¢inu
izmirenja obaveza iz izvr$nih sudskih odluka
kojima su, izmedu ostalog, dosudene razlicite
naknade $teta. U ovim zakonima samo je uopéeno
zakljuceno da ¢e obaveze biti izmirene. Ustavni
sud je ukazao na tou svojoj Odluci broj AP 969/04
1 zakljucio da ,,osnovni razlog u kojem Ustavni
sud vidi pretjeran teret prema pojedincima jeste
¢injenica da jo§ uvijek nije odreden nacin na
osnovu kojeg ¢e se izmiriti obaveze iz izvrSnih
odluka. Stoga se apelant jo$ uvijek nalazi u
neizvjesnoj situaciji, jer ne moze realizirati svoja
potrazivanja na osnovu pravosnazne presude, niti

Javna rasprava pred Ustavnim sudom,
septembar 2010. godine

Public Hearing before the Constitutional Court,
September 2010
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to the internal debt in the Federation of Bosnia
and Herzegovina and found a violation of the
appellants’right to a fair trial and right to property.
Unlike the provisions of the laws in the Republika
Srpska regulating the manner of settlement of the
internal debt, the laws in the Federation of BiH
contained no specific provision regulating the
manner of settlement of the obligations stemming
from the final court decisions awarding, infer
alia, the different types of damages. In those laws
it is just generally concluded that the obligations
will be settled. The Constitutional Court made
a reference to that end in its decision no. AP
969/04 and concluded as follows: The basic
reason where the Constitutional Court sees an
excessive burden placed on individuals is the fact
that there is no provision stipulating the manner
in which the obligations stemming from the
final court decisions will be settled. Therefore,
the appellant's position is still uncertain, as he
cannot realise his claim based on the final court
judgment, and it is also uncertain when and in
which way he will be able to exercise his rights
under the mentioned judgment [...].

In the cases relating to the so called ,,0ld”
foreign currency savings, the appellants filed their
appeals based on the claims seeking full payment
of their foreign currency savings deposited with
the banks of Bosnia and Herzegovina and their
branch offices in the territory of the present
Entities. In its decision no. AP 130/04 the
Constitutional Court concluded that Bosnia and
Herzegovina, by failing to adopt a framework law
which would regulate the issue of disbursement
of the foreign currency savings, failed to protect
in an effective manner the appellants’ right to
property. In addition, the Constitutional Court
underlined the positive obligation of the State and
noted that the State cannot be released from the
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je izvjesno kada ¢e i1 na koji nacin mo¢i ostvariti
svoja prava iz te presude [...]".

U predmetima koji su se ticali tzv. stare
devizne Stednje radilo se o zahtjevima apelanata
da ostvare svoja potrazivanja po osnovu stare
devizne Stednje, deponirane iskljuc¢ivo u bankama
BiH i njihovim poslovnim jedinicama na teritoriji
danasnjih entiteta. Ustavni sud je u Odluci broj AP
130/04 zakljucio da je nedonoSenjem okvirnog
zakona kojim bi se reguliralo pitanje isplate
stare devizne Stednje BiH propustila djelotvorno
zastititi pravo apelanata na imovinu. Takoder,
Ustavni sud je posebno ukazao na pozitivhu
obavezu drzave, navode¢i ,,da se drzava ne
moze osloboditi garantiranja poStivanja prava na
imovinu[...] pokusajem da delegira odgovornosti,
u smislu reguliranja 1 implementacije, na
entitetske institucije 1 institucije Brc¢ko Distrikta,
bez osiguravanja dovoljno pravnih garancija da
¢e ove institucije djelovati u skladu sa, izmedu
ostalog, standardima iz ¢lana 1. Protokola broj 1
uz Evropsku konvenciju”. U odnosu na zahtjeve
koji su se ticali Stednje u tzv. stranim bankama,
apelanti su polagali sredstva na devizne Stedne
racuneufilijalamabanakaiz Beograda (Republika
Srbija) 1 Ljubljane (Republika Slovenija), a
koje su se nalazile na teritoriji BiH, odnosno
sadasnjeg entiteta Federacije BiH. U Odluci broj
AP 164/04 od 18. januara 2005. godine Ustavni
sud je utvrdio da ove banke nemaju pravnog
sljednika u Federaciji BiH, pa da ni BiH ni njeni
entiteti nisu odgovorni za isplatu stare devizne
Stednje deponirane kod tih banaka, odnosno da
su apelacije ratione personae inkompatibilne
sa Ustavom Bosne i Hercegovine. Medutim,
Ustavni sud je zakljucio da je BiH odgovorna za
neispunjenje pozitivne obaveze da djelotvorno
zastiti pravaapelanatanaimovinu, ¢ime jenarusila
princip pravicne ravnoteze izmedu zahtjeva
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obligation of guaranteeing the right to property
[...] by its attempt to delegate responsibility for
regulating and implementing the performance
of its functions to the Entities’ and Brcko
District s institutions if it does not secure enough
legal guarantees that those institutions will
act in accordance with, amongst other things,
standards set out in Article 1 of Protocol No.l
to the European Convention. As to the claims
relating to the savings deposited in the so called
foreign banks, the appellants deposited their
money with commercial banks’ branches from
Belgrade (the Republic of Serbia) and Ljubljana
(the Republic of Slovenia) located in Bosnia and
Herzegovina, that is in the present territory of
the Federation of Bosnia and Herzegovina. In
its decision no. AP 164/04 of 18 January 2005,
the Constitutional Court established that the
aforementioned banks had no legal successor in
the Federation of BiH and, consequently, neither
BiH nor its Entities were liable for the payment
of old foreign currency savings deposited
with those banks, i.e. the Constitutional Court
concluded that the appeals were ratione personae
incompatible with the Constitution of Bosnia and
Herzegovina. However, the Constitutional Court
concluded that BiH was responsible for a failure
to fulfil its positive obligation and to secure the
effective protection of the appellants’ rights to
property, thereby violating the principle of a
fair balance between the demands of the general
interest of the community and the requirements
of the protection of the individual’s fundamental
rights. Namely, the Constitutional Court
established that BiH was obliged to undertake
political measures and to make proposals and
requests in attempts to persuade the countries
wherein the banks in which BiH citizens had
deposited their money were located, and to adopt
appropriate measures in resolving the issue of
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javnog interesa i pojedinaca. Naime, Ustavni sud
je utvrdio da je BiH duzna da preduzme politicke
mjere, da predlaze, zahtijeva i zagovara kod
drzava u ¢ijim su bankama deponirana sredstva
njenih gradana da donesu odgovaraju¢e mjere za
rjeSenje problema stare devizne Stednje. Takoder,
istaknuto je 1 da BiH, u okviru pregovora o
sukcesiji bivSe Jugoslavije, treba da podstice
nastavak pregovora o navedenom problemu,
odnosno o potrebi =zaStite ,,devizne Stednje
pojedinaca” pod pokroviteljstvom Banke za
medunarodna poravnanja.

Bitne aspekte prava na slobodu i sigurnost
licnosti Ustavni sud je ispitivao u predmetima
u kojima se postavilo pitanje zakonitosti
lisSavanja slobode lica koja su kriviéno djelo
ucinila u stanju neuracunljivosti. Ustavni sud
je, izmedu ostalih, u odlukama br. AP 2271/05 i
AP 1125/05 zakljucio ,,da postoji krSenje prava
na li¢nu slobodu i sigurnost kada je apelantu
onemoguc¢eno da se odluka o izricanju mjere
sigurnosti lijeCenja i Cuvanja u zdravstvenoj
ustanovi preispita na njegov zahtjev. Ustavni sud
je, dalje, zakljucio da postoji krSenje prava iz
Clana 5. stav 1.e. 1 stav 4. Evropske konvencije
kada wvaze¢i zakoni precizno ne definiraju
mogucénost, uvjete, nacin 1 postupak izricanja,
produzenja ili prestanka mjere obaveznog
lijeCenja i ¢uvanja u odgovarajuéoj zdravstvenoj
ustanovi licima koja su krivi¢no djelo ucinila u
stanju neuracunljivosti, kao ni pristup ‘sudu’ radi
ispitivanja zakonitosti pritvaranja, Sto ostavlja
prostor za proizvoljnu primjenu zakona”. Kljucni
problem u ovim predmetima je bilo nepostojanje
propisa u pravnom sistemu Bosne i Hercegovine
koji bi regulirao moguénost, postupak i uvjete
za izricanje, preispitivanje ili prestanak mjere
sigurnosti lijeCenja 1 Cuvanja u zdravstvenoj
ustanovi licu koje je krivicno djelo ucinilo u
stanju neuracunljivosti.
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old foreign currency savings. In addition, it was
pointed out that BiH had undertaken to negotiate
on the necessity to protect ,,the foreign currency
savings of individuals” and should insist on
the continuation of the negotiations on the
mentioned issue under the auspices of the Bank
for International Settlements.

In its decisions passed in cases nos. AP
2271/05 and AP 1125/05 the Constitutional
Court examined the essential aspects of the right
to liberty and security. In the mentioned cases,
an issue arose with regards to the lawfulness of
deprivation of liberty of persons who committed
criminal offences in the state of mental
incapacity. In the aforementioned decisions the
Constitutional Court concluded that there is a
violation of the right to liberty and security in
cases where upon the appellants’ request there
is no possibility to review the decisions imposing
a security measure of mandatory psychiatric
treatment and placement in a healthcare
institution. In addition, the Constitutional Court
concluded that there is a violation of rights under
Article 11(3)(d) of the Constitution of Bosnia and
Herzegovina and Article 5 paragraph 1 (e) and
paragraph 4 of the European Convention where
the applicable laws lack the precise definition
of the following terms: possibility, conditions,
manner and procedure of pronouncing, extending
and/or terminating the measure of mandatory
medical treatment and placement in an
appropriate healthcare institution, including the
access to a ‘court’ for the purpose of reviewing
the lawfulness of detention, which leaves ample
room for the arbitrary application of law. The
key issue in the aforementioned cases was the
absence of legal regulations within the legal
system of Bosnia and Herzegovina, governing
the possibility, procedure and requirements
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RULES
OF THE CONSTITUTIONAL COURT
OF BOSNIA AND HERZEGOVINA

U kontekstu ¢lana 5. Evropske konvencije
bitno je spomenuti da je Ustavni sud u nizu
slucajeva (AP 620/13 i AP 2472/11) utvrdio
krSenje prava iz navedenog Clana, jer su apelanti
prisilno smjeSteni, odnosno liSeni slobode u
smislu Zakona o osnovama socijalne zastite,
zaStite civilnih Zzrtava rata 1 zaStite porodice
s djecom 1 Zakona o socijalnoj zastiti, zastiti
civilnih Zrtava rata 1 zaStiti porodice s djecom,
te smjesSteni u zavod. Prema misljenju Ustavnog
suda, time nije ispunjen zahtjev ,,zakonitosti” u
smislu Evropske konvencije, narocito imajuci
u vidu da Zakon o zastiti lica s duSevnim
smetnjama definira mogucénost, uvjete, nacin 1
postupak zadrzavanja, odnosno pritvaranja lica s
mentalnim poremecajima, a koji nije primijenjen
u konkretnim slucajevima.

Veliki doprinos razvoju prakse, kada je rijec
o pravu na slobodu i sigurnost, ucinjen je i u
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for ordering, extending and terminating the
detention measure in an appropriate healthcare
institution to the persons who committed the
criminal offense in the state of mental incapacity.

In the context of Article 5 of European
Convention it is necessary to point out that
the Constitutional Court, in a number of cases
(AP 620/13 and AP 2472/11), established a
violation of Article 5 of European Convention,
as the appellants had been deprived of liberty
in terms of the Law on Principles of Social
Protection, Protection of Civil Victims of War,
and Protection of Families with Children and
the Law on Social Protection of Civil Victims of
War and Protection of Families with Children,
and involuntarily placed into an institution.
In the view of the Constitutional Court the
requirement of ,,lawfulness” within the meaning
of the European Convention was not satisfied,
particularly taking into account that the Law
on Protection of Persons with Mental Disorders
defined the possibility, conditions, criteria and
procedure of admission i.e. detention of persons
with mental health problems, which was not
applied to the specific cases.

The development of the Constitutional
Court’s case law concerning the right to liberty
and security of a person may be found in the
Decision no. AP 6/08, relating to the issue of
concretisation of the reasons for detention. In
the aforementioned case, the Constitutional
Court found a violation of Article II(3)(d) of
the Constitution of Bosnia and Herzegovina and
Article 5(3) of the European Convention where
the appellant had been imposed detention for a
fear of interfering with the criminal proceedings
by influencing witnesses, whereas such a fear had
not been justified by specific and clear reasons
indicating in an objective way the appellant’s
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Odluci broj AP 6/08 koja se odnosila na pitanje
konkretizacije pritvorskih razloga. U konkretnom
slu¢aju Ustavni sud je zakljuc¢io da postoji krSenje
¢lana I1/3.d) Ustava Bosne 1 Hercegovine i ¢lana
5. stav 3. Evropske konvencije ako je apelantu
odreden pritvor zbog bojazni da ¢e, utjeCuéi na
svjedoke, ometati krivicni postupak, a takva
bojazan nije opravdana konkretnim i valjanim
razlozima, koji bi objektivno ukazivali na to da
je apelant pokusSao ili da postoji ozbiljan rizik da
¢e pokusati da utjece na svjedoke, ve¢ se odluka
zasniva samo na pretpostavkama suda zbog
prirode i teZine djela koje se apelantu stavlja na
teret i zbog eventualne istrage protiv saucesnika.

Ispunjavanjem  zakonskih  uvjeta  za
odredivanje pritvora Ustavni sud se bavio u
Odluci broj AP 1885/13. U navedenoj odluci
Ustavni sud je zakljucio da postoji povreda prava
iz Clana II/3.d) Ustava Bosne i Hercegovine i
clana 5. stav l.c. Evropske konvencije, kada
je Sud BiH apelantu odredio pritvor iako iz
osporenih rjeSenja proizlazi da za to nije bio
ispunjen osnovni zakonski uvjet, a to je da
postoji osnovana sumnja da je apelant ucinio
krivicna djela koja mu se stavljaju na teret.
Naime, iz obrazlozenja osporenih odluka ne
moze se zakljuciti da je zadovoljen standard
postojanja ,,osnovane sumnje”’, kako je to
definirano ¢lanom 20. ZKPBiH, niti da postoje
»Cinjenice ili informacije na osnovu kojih ¢e
objektivni posmatra¢ zakljuciti da je lice koje je
u pitanju moglo po¢initi krivicno djelo za koje se
tereti”, kako to zahtijevaju standardi ¢lana 5. stav
1. tacka c. Evropske konvencije.

U pogledu aspekata clana 7. Evropske
konvencije, vazno je spomenuti Odluku broj AP
325/08 u kojoj je Ustavni sud razmatrao pitanje
retroaktivne primjene Krivicnog zakona. U
skladu sa stavovima Evropskog suda za ljudska
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involvement in attempting to intimidate or to
influence the witnesses, but the decision had
been based on the presumptions by the court
based on the nature and graveness of the offence
the appellant had been charged with or because
of a possible investigation against accomplices.

In its Decision no. AP 1885/13 the
Constitutional Court considered whether the
legal requirements for detention were met. In the
aforementioned decision the Constitutional Court
concluded that there was a violation of the rights
safeguarded by Article I1(3)(d) of the Constitution
of Bosnia and Herzegovina and Article 5(1)(c) of
the European Convention, as the Court of BiH
ordered detention against the appellant, although
it followed from the challenged decisions that
the basic legal condition was met, i.e. that there
existed a reasonable suspicion that the appellant
had committed the criminal offenses he was
charged with, since it could be deduced from the
challenged decisions that the standard relating
to the existence of ,,a reasonable suspicion” was
satisfied, as defined in Article 20 of the Criminal
Procedure Code of BIH, or that there were ,,the
facts or information on the basis of which an
objective observer may conclude that the person
in question may have committed the criminal
offense he was charged with”, as required by
the standards of Article 5(1)(c) of the European
Convention.

As to Article 7 of the European Convention,
in its Decision no. AP 325/08 the Constitutional
Court considered the issue of retroactive
application of the Criminal Code. In accordance
with the view of the European Court of Human
Rights, the Constitutional Court concluded
that there was a violation of Article 7(1) of the
European Convention, as there was a realistic
possibility in the specific case that the retroactive
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prava, Ustavni sud je zaklju¢io da je doslo do
krSenja clana 7. stav 1. Evropske konvencije,
zato $to u konkretnom slucaju postoji realna
mogucénost da je retroaktivna primjena KZBiH
bila na apelantovu Stetu u pogledu izricanja
kazne, a §to je protivno ¢lanu 7. stav 1. Evropske
konvencije, bez obzira na ¢injenicu §to, prema
propisanom rasponu kazne zatvora, ne znaci da
bi apelant i dobio manju kaznu zatvora da je u
njegovom slucaju primijenjen KZSFRJ. Naime,
od klju¢nog znacaja je da je apelant mogao dobiti
nizu kaznu da je ovaj zakon i primijenjen.

Znacajna grupa predmeta u kojima je uloga
Ustavnog suda u pogledu zastite ljudskih prava
1 sloboda bila izuzetno velika tie se pitanja
pocetka ostvarivanja prava na penziju, odnosno
pocetka isplate penzije u vezi sa uplacenim
doprinosima. Problem je proistekao iz propusta
poslodavaca da redovno uplacuju doprinose za
penzijsko osiguranje za zaposlene nadleznom
fondu, Sto je njihova zakonska obaveza. U vezi
s tim u Odluci broj AP 1330/06 Ustavni sud je
zaklju¢io da retroaktivna uplata doprinosa ne
moZze utjecati na pocetak ostvarivanja prava na
penzijuiodredivanja dana pocetka isplate penzije
naroc¢ito ako se uzme u obzir da se naknadna
uplata doprinosa vr$i uz placanje zatezne kamate
fondu. Prema misljenju Ustavnog suda, suprotan
stav bi predstavljao prevelik teret za apelante koji
bi bili u situaciji da, zbog neizvrSavanja zakonske
obaveze poslodavaca prema nadleznom fondu,
koji, takoder, ima zakonsku obavezu da kontrolira
poslodavece 1 da preduzima odgovarajuce
zakonske mjere u slucaju neplac¢anja doprinosa,
snose Stetne posljedice.

U Odluci broj AP 2843/07 Ustavni sud je
ocjenjivao kvalitet odredenih odredaba Zakona
o penzijsko-invalidskom osiguranju Republike
Srpske. Relevantnim odredbama Zakona o PIO
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application of the BiH Criminal Code was to
the detriment of the appellant in respect of
the sentencing, contrary to Article 7(1) of the
European Convention, irrespective of the fact
that, given the prescribed range of the prison
term, this did not mean that the appellant would
have received a lower imprisonment sentence
had the SFRY Criminal Code been applied in his
case. Namely, it is of crucial importance that the
appellant could have received a lower sentence
had this Code been applied.

Major cases in which the Constitutional
Court’s role in protecting the human rights and
fundamental freedoms was of great importance
concern the exercise of the right to pension, i.e.
the initiation of payment of a pension relating
to contributions paid for pension and disability
insurance. The issue arose out of the fact that
the employers failed to pay on regular basis
contributions for pension and disability insurance
for their employees to the competent pension and
disability insurance funds, as required under law.
In this regard, in its Decision no. AP 1330/06 the
Constitutional Court concluded that the retroactive
payment of contributions could not affect the
commencement date relating to the exercise of the
right to pension and the right to receive pension
payments, particularly given that the subsequent
payment of contributions included the payment of
statutory default interest in favour of the relevant
pension and disability insurance fund. Otherwise,
in the view of the Constitutional Court, the
appellants would have to bear an excessive burden
and suffer the consequences of the employers’
failures to meet their legal obligation towards
the competent pension and disability insurance
fund, which are also obliged, under law, to control
employers and to take appropriate legal measures
in cases where contributions are not paid.
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Digest

of the Case Law
of the Constitutional Court
of Bosnia and Herzegovina

Sarajevo, 2008,

propisano je da je korisnik duzan u roku od
osam dana prijaviti svaku cinjenicu koja utjece
na koristenje ili obim prava, te da se dospjela
primanja koja nisu mogla biti isplacena zbog
okolnosti koje je prouzrokovao korisnik primanja
ne mogu naknadno isplatiti. U konkretnom
sluc¢aju Ustavni sud je zakljucio da je zakonski
rok od osam dana jedan od najrestriktivnijih
rokova u pravnom sistemu koji za sobom povlaci
gubljenje, za odredeni period, samog prava koje
je ranije priznato, te zaklju€io da predmetne
zakonske odredbe ne zadovoljavaju potreban
zakonski kvalitet u mjeri u kojoj bi se postivali
standardi iz ¢lana 1. Protokola broj 1 uz Evropsku
konvenciju, §to je suprotno i principu vladavine
prava iz ¢lana I/2. Ustava Bosne 1 Hercegovine.

Zakonom o izvr$enju odluka CRPC-a Ustavni
sud se bavio u predmetu broj AP 1524/06, takoder

CALPXKAIJ

In its Decision no. AP 2843/07 the
Constitutional Court assessed quality of certain
provisions of the Law on Pension and Disability
Insurance of the Republika Srpska. The relevant
provisions of the Law on Pension and Disability
Insurance of the Republika Srpska stipulate that
the beneficiary of the rights stemming from the
pension and disability insurance is obliged to
inform within the 8 day time limit of any fact that
influences the use or scope of rights and that the
payments due could not be paid subsequently if
they had not been paid because of circumstances
caused by the beneficiary of income. In the
specific case, the Constitutional Court concluded
that the 8 day time limit prescribed under the
law was too restrictive within the legal system
entailing for a certain period of time the loss of
the previously recognised right; consequently, the
Constitutional Court concluded that the relevant
legal provisions did not satisfy the necessary
legal quality to the extent meeting the standards
under Article 1 of Protocol No. 1 to the European
Convention, contrary to the principle of the rule
of law under Article 1(2) of the Constitution of
Bosnia and Herzegovina.

As regards the quality of law, the
Constitutional Court, in case no. AP 1524/06,
considered the Law on Implementation of the
Decisions of the Commission for Real Property
Claims of Displaced Persons and Refugees. The
said Law imposes an obligation upon the parties
with legal interest to initiate the procedure of
enforcement of a CRPC decision within 18
months (Article 5(2) of the Law). In the case
concerned, the appellant did not learn within the
time limit stipulated by the Law that the decision
had been passed. In its decision the Constitutional
Court pointed out the following: Although it
remains unclear why did the CRPC send the
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u kontekstu kvaliteta zakona. Zakon namece
obavezu za strane s pravnim interesom da pokrenu
postupak izvrSenja odluke CRPC-a unutar 18
mjeseci (Clan 5. stav 2. Zakona). U konkretnom
slucaju apelant nije u roku odredenom Zakonom
saznao za donoSenje odluke. U navedenoj odluci
Ustavni sud je istakao sljedece: ,,lako nije jasno
zbog ¢ega je CRPC odluku koju je donio uputio
apelantu tek 13 mjeseci nakon donoSenja, niti
zbog Cega je ona apelantu postom dostavljana
narednih devet mjeseci, €injenica je da je apelant,
zahvaljuju¢i zakonskoj formulaciji roka zastare
u ovom slucaju, zbog tudih radnji 1 propusta, za
koje nije mogao znati, niti na njih utjecati, izgubio
moguénost da ostvari svoj imovinski zahtjev.
Dakle, apelant je, jednako kao i drugi gradani
u ovakvim i sliénim situacijama, prepusSten na
volju sluzbenika organa uprave i poste, odnosno
njihova prava zavise od sistema rada ovih tijela
1 dispozicije ovih tijela u pogledu preduzimanja
radnji potrebnih za pravovremeno dostavljanje
odluka zainteresiranim licima, ili zavise od vise
sile 1 slucaja, $to je sve nespojivo sa principima
vladavine prava, pravne sigurnosti i dispozicije
odlucivanja o vlastitim pravima (da li pokrenuti
ili ne izvrs$ni postupak vracanja stana u posjed),
koji bi u ovom slucaju predstavljali apelantov
javni interes.”

Posljednjih nekoliko godina veoma su aktuel-
ne apelacije koje se odnose na azil i ostala prava
stranaca, odnosno mjere prema strancima, medu
kojima posebno mjesto zauzimaju stranci koji su
dugo boravili u Bosni i Hercegovini i tu zasno-
vali porodicu. Kada je rije¢ o ¢lanu 8. Evropske
konvencije, u ovim slucajevima Ustavni sud
vodi racuna o tome da redovni sudovi moraju
pazljivo ocijeniti osnove za odlu¢ivanje i razmo-
triti da li se moze mijeSanje u pravo opravdati
u okolnostima predmeta. U jednom od takvih
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issued decision only 13 months subsequent to its
issuance or why was the decision being delivered
during the next nine months, the fact is that the
appellant, due to the legal formulation of the time-
limit for statute of limitation on account of other
people’s actions and failures to act of which he
could not have been aware or in position to exert
any influence over, lost the possibility to realize
his property claim. Therefore, the appellant was,
as any other citizen in such or similar situation,
left to the arbitrary conduct of the officials of the
bodies of administration and the post office, i.e.
their rights depend upon the system of operation
of those bodies and the disposition of those
bodies in respect of taking actions necessary to
deliver decisions to the interested persons in due
time or, rather, they depend on force majeure and
chance, which is all together incompatible with
the principles of the rule of law, legal certainty
and disposition to decide about one'’s own rights
(whether to initiate or not the enforcement
procedure for repossession of an apartment),
which would in this case constitute the appellant s
public interest.

Recently, the Constitutional Court received
a number of the appeals concerning the right of
asylum and other rights of foreign nationals, i.e.
measures regarding foreign citizens, particularly
regarding the foreign citizens married and
residing in Bosnia and Herzegovina for a long
time. In such cases, as to Article 8 of the European
Convention, the Constitutional Court observes
that the ordinary courts carefully examined the
grounds for decision and considered whether the
interference with the right could be justified in
the circumstances of the case. Deciding on the
appeal lodged by the appellant under threat of
deportation to Syria in case no. AP 1222/07, the
Constitutional Court concluded that the effect
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predmeta (AP 1222/07), odlucujuéi o apelaciji
apelanta kojem je prijetila deportacija u Siriju,
Ustavni sud je zakljucio da je ucinak osporenih
odluka takav da dovodi do mijesanja u apelan-
tovo pravo na postivanje privatnog i porodicnog
Zivota, a imajuc¢i na umu ozbiljnost takvog mi-
jesSanja i njegov utjecaj kako na apelanta tako i
na njegovu porodicu, opravdanja na koja se uka-
zuje u postupku pred redovnim sudom ne vode
zakljucku da je mijesanje proporcionalno legiti-
mnom cilju. Povodom opravdanosti mijeSanja u
konkretnom sluc¢aju Ustavnom sudu je uskracen
dokaz na osnovu kojeg bi mogao ocijeniti da li je
mijeSanje u apelantovo ustavno pravo opravda-
no, odnosno u konkretnom slu¢aju redovni sud
je propustio da izvrsi ocjenu proporcionalnosti u
skladu sa ¢lanom 8. stav 2. Evropske konvencije.

Kao §to je moguce vidjeti iz ovih nekoliko
ilustrativnih primjera, Ustavni sud je dinami¢nim
1 evolutivim tumacenjem Ustava Bosne i
Hercegovine doprinio dosljednom garantiranju
ravnopravnosti 1 konstitutivnosti naroda na
cijeloj teritoriji BiH, osiguranju suvereniteta,
teritorijalnog  integriteta 1 medunarodnog
subjektiviteta drzave i jaCanju pravne sigurnosti
i vladavine prava.

of the challenged decisions was fo subject the
appellant to an interference with his right to
respect for private and family life, and bearing
in mind the severity of that interference and its
impact on both the appellant and his family, the
Justifications suggested in the proceedings so far
did not lead to the conclusion that the interference
was proportionate to a legitimate aim. In
assessing whether the interference with the
appellant’s right was justified, the Constitutional
Court was deprived of the evidence on the basis
of which it might assess whether the interference
with the appellant’s constitutional right was
justified, i.e. the ordinary courts failed to conduct
a proportionality assessment in accordance with
Article 8(2) of the European Convention.

As these illustrative examples show, by
its dynamic or evolutive interpretation of the
Constitution of Bosnia and Herzegovina, the
Constitutional Court has made a significant
contribution to the protection of equality and
constituent status of the peoples throughout BiH,
sovereignty, territorial integrity and international
legal personality of the State of BiH with a view
to ensuring legal certainty and reinforcing the
rule of law.

ez

CALPXKAIJ

CONTENTS



%

USTAVNI SUD BOSNE 1 HERCEGOVINE

MEDUNARODNA
SURADNJA

Ulogaustavnih sudova, danas, nije ograni¢ena
samo na odlucivanje o ustavnim pitanjima koja
potjecu isklju¢ivo iz oblika uredenja i ustavnog
sustava unutar svake pojedine drzave. Medusobni
utjecaj nacionalnih prava, kao i medunarodnog
prava na nacionalna prava, povecava se i dovodi
do Sireg prihvacanja i valoriziranja civilizacijskih
vrijednosti 1 postignuc¢a koja su pod pravnom
zaStitom, tako §to ih u njithovom nastanku i
razvoju, bez obzira na podrijetlo, medusobno
preuzimaju i potom njeguju i razvijaju i Stite
nacionalna zakonodavstva.

||l

Mookt 26-28 ouslpe 2006 (Gaa =

INTERNATIONAL
COOPERATION

Today, the role of constitutional courts is not
solely restricted to deciding the constitutional
issues arising exclusively from the form of
organization and the constitutional system within
every individual state. The mutual influence
of national laws as well as the influence of
international law upon national laws, is on
the rise and leading to the broader acceptance
and valorization of civilizational values and
achievements which are under legal protection
in that their coming into being and development,
regardless of their origin, are taken over and

Mg o, O biu 26-28, 20006

IX INTERNATIONAL FORUM

«COMMON LEGAL SPACE OF EUROPE AND PRACTICE OF CONSTITUTVUONAL JUSTICEs
INTERNATIONAL CONFERENCE

Participants of the International Conference, Moscow, October 2006
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Medunarodni simpozij, Ankara, Republika Turska, travanj 2010. godine

International Symposium, Ankara. Republic of Turkey, April 2010

Ta ¢injenica je posebice izraZena u oblasti
temeljnih ljudskih prava i sloboda, ali 1 u drugim
aspektima zaStite ustavnih prava gradana koji
su posredno determinirani medunarodnim
konvencijama, odnosno onim aspektima zastite
na koje izravan utjecaj imaju medunarodne
konvencije o ljudskim pravima i vladavini prava.

To su posebice konvencije Vije¢a Europe 1
Ujedinjenih naroda koje se u osnovi odnose na
za$titu ljudskih prava i temeljnih sloboda kojima
su pristupili Bosna i Hercegovina i druge drZzave.

U tome je kontekstu suradnja nacionalnih
ustavnih sudovanamedunarodnome planupostala
aktivnost koja se planira kao redovita obveza. O
kvaliteti, intenzitetu i na¢inu suradnje sa stranim
sudovima, i u okviru medunarodnih organizacija
ustavnih sudova, neposredno ovisi djelovanje,
pozicioniranje i valoriziranje Ustavnog suda
Bosne i Hercegovine u medunarodnoj zajednici,
a time i njegov utjecaj.
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then cherished and developed and protected by
national legislations.

This fact is particularly pronounced in the
area of fundamental human rights and freedoms,
but also in the other aspects of the protection of
citizens’ constitutional rights which are directly
determined by international conventions, i.e.
those aspects of protection which are directly
affected by international conventions on human
rights and the rule of law.

Those are in particular the conventions of
the Council of Europe and the United Nations
essentially related to the protection of human
rights and fundamental freedoms, which have
been acceded to by Bosnia and Herzegovina and
other states.

In that context the cooperation of national
constitutional courts at the international level
has become an activity planned as regular
commitment. It is upon the quality, intensity
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Medunarodna suradnja/International cooperation

Medunarodna multilateralna i bilateralna
suradnja, kao i sudjelovanje na medunarodnim
konferencijama, struénim i znanstvenim skupo-
vima, prostor je u okviru kojega Ustavni sud
Bosne i Hercegovine promovira svoju doktrinu,
iskustvo 1 praksu, posebice u domeni vladavine
prava, zaStite 1 promicanja znacaja posStivanja
ljudskih prava i temeljnih sloboda. Na taj nacin
Ustavni sud Bosne i Hercegovine daje doprinos
europskoj civilizacijskoj 1 pravnoj stecevini, ali
se njome u isto vrijeme i inspirira.

Od 1964. godine Ustavni sud Bosne i Her-
cegovine je medunarodnu suradnju ostvarivao
putem Ustavnog suda SFRJ. Ustavni sud Bosne
1 Hercegovine od 1997. godine kontinuirano
suraduje s ustavnim, odnosno drugim najvis§im
nacionalnim sudovima koji obavljaju funkcije us-
tavnog sudovanja u drugim zemljama, s VijeCem
Europe, osobito s Europskim sudom za ljudska
prava i Europskim povjerenstvom za demokraci-
ju putem prava (Venecijansko povjerenstvo), kao
1 s Europskom konferencijom ustavnih sudova,

Delegacija Ustavnog suda Bosne i Hercegovine na Celu sa predsjednikom
Matom Tadicem u posjetu Ustavnom sudu Rumunjske,
prosinac 2005. godine

Delegation of the Constitutional Court of Bosnia and Herzegovina led
by President Mato Tadic visiting the Constitutional Court of Romania,

December 2005
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and manner of cooperation with foreign courts
and within the framework of the international
organizations of constitutional courts, that the
operation, positioning and valorization of the
Constitutional Court of Bosnia and Herzegovina
in the international community 1is directly
dependant and, thereby, its influence.

The international multilateral and bilateral
cooperation as well as the participation in
international conferences, professional and
scientific meetings is the space where the
Constitutional Court of Bosnia and Herzegovina
promotes its doctrine, experience and case-law,
particularly in the domain of the rule of law,
the protection and promotion of the importance
of respect for human rights and fundamental
freedoms. It is in this manner that the
Constitutional Court of Bosnia and Herzegovina
contributes to the European civilization and the
acquis communautaire but is also at the same
time inspired by it.

Since 1964, the Constitutional
Court of Bosnia and Herzegovina
has been exercising its international
cooperation by way of the
Constitutional Court of SFRY.
As of 1997, the Constitutional
Court of Bosnia and Herzegovina
continuously ~ cooperates  with
constitutional as well as other
highest national courts performing
the functions of constitutional justice
in other countries, with the Council
of Europe, particularly with the
European Court of Human Rights
and the European Commission
for Democracy through Law (the
Venice Commission), as well as
with the European Conference of
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Prvi Okrugli stol u okviru suradnje regionalnih ustavnih sudova na kojem su sudjelovali
predstavnici ustavnih sudova Bosne i Hercegovine, Republike Hrvatske, Republike Makedonije,
DrZavne zajednice Srbije i Crne Gore i Republike Slovenije, Sarajevo, svibanj 2004. godine

First Round Table within cooperation of the regional courts with participation of the representa-
tives of the Constitutional Courts of Bosnia and Herzegovina, Republic of Croatia, Republic of
Macedonia, State Union of Serbia and Montenegro and Republic of Slovenia, Sarajevo May 2004

Svjetskom konferencijom ustavnih sudova i dru-
gim medunarodnim organizacijama, institucija-
ma i udrugama.

REGIONALNA SURADNJA

Ustavni sud Bosne i Hercegovine je 2003.
godine pokrenuo inicijativu za odrZavanjem
susreta ustavnih sudova iz drZava nastalih nakon
raspada SFRJ.

Cilj te inicijative je bio razmjena iskustava,
stavova 1 prakse o primjeni prava u oblasti
vladavine prava, zaStite 1 poStivanja ljudskih
pravaitemeljnih sloboda, kao 1 uspostava stru¢ne
suradnje na drugim pitanjima od zajednickog
interesa 1 znacaja za ustavne sudove zemalja
u tranziciji u kojima ustavno sudovanje ima
zajednicke pocetke i temelje.
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Constitutional Courts, the World Conference
on Constitutional Justice and other international
organizations, institutions and associations.

REGIONAL COOPERATION

In 2003, the Constitutional Court of Bosnia
and Herzegovina launched an initiative to hold
meetings of constitutional courts of the countries

that had come into being after the dissolution of
SFRY.

The aim of that initiative was the exchange
of experiences, positions and case-law relative
to the application of law in the area of the rule
of law, the protection and respect for human
rights and fundamental freedoms as well as
the establishment of professional cooperation
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Medunarodna suradnja/International cooperation

__\.. -l' :
I
II i

Predsjednik Miodrag Simovic sa delegacijom Ustavnog suda Crne Gore prilikom susreta u
Ustavnom sudu BiH, Sarajevo, studeni 2010. godine

President Miodrag Simovic with the delegation of the Constitutional Court of Montenegro
during the meeting held in the Constitutional Court of BiH, Sarajevo, November 2010

Inicijativa je prihvacena, te je u Sarajevu od
20. do 22. 5. 2004. godine odrzan prvi Okrug-
li stol ustavnih sudova drzava nastalih nakon
raspada SFRJ s temom: ,,Tranzicijska iskustva
ustavnih sudova s posebnim osvrtom na zastitu
ljudskih prava”. Sudjelovali su ustavni sudovi
Bosne i Hercegovine, Republike Hrvatske, Re-
publike Makedonije, Republike Slovenije, Srbije
1 Crne Gore.

Suradnja je nastavljena redovitim susretima
na okruglim stolovima:

Republika Crna Gora, Milocer, 2006. godi-
ne (,,Polozaj i uloga Ustavnog suda u primje-
ni Europske konvencije o ljudskim pravima”),
Republika Hrvatska, Dubrovnik, 2008. godine
(,,Ustavna tuzba/apelacija kao pravno sredstvo
za zaStitu ljudskih prava i temeljnih sloboda”),
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regarding other issues of common interest and
importance for the constitutional courts of the
countries in transition in which constitutional
justice has common beginnings and foundations.

The initiative was accepted and the first Round
Table of Constitutional Courts of the States that
Came into Being after the Dissolution of SFRY
was held in Sarajevo on 20 through 22 May
2004 with the topic: ,,Transitional Experiences
of Constitutional Courts with Special Reference
to the Protection of Human Rights”, with the
participation of the Constitutional Courts of
Bosnia and Herzegovina, the Republic of Croatia,
the Republic of Macedonia, the Republic of
Slovenia and Serbia and Montenegro.

The cooperation has continued in regular
meetings at round tables as follows:
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Republika Makedonija, Ohrid,
2010. godine (,,Neovisnost ustav-
nih sudova”) i Republika Srbija,
Sremski Karlovci, 2012. godi-
ne (,,Dejstvo i izvrSenje odluka
ustavnog suda”).

CLANSTVO U
MEDUNARODNIM
ORGANIZACIJAMA

Ustavni sud Bosne i
Hercegovine aktivno sudjeluje
u radu Konferencije europskih
ustavnih ~ sudova,  Svjetske
konferencije ustavnih sudova
i suraduje s Povjerenstvom za
demokraciju putem prava.

Sudionici Medunarodne konferencije odrzane povodom obiljeZavanja
50. obljetnice Ustavnog suda Srbije, Beograd, listopad 2013. godine

Participants of the International Conference held on the occasion of marking the
50th anniversary of the Constitutional Court of Serbia, Belgrade, October 2013
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Sudionici Okruglog stola ,,Dejstvo i izvrSenje odluka ustavnog suda”,

Sremski Karlovci, srpanj 2012. godine

Participants of the round table discussion titled ,,Effects and Enforcement of
Decisions of the Constitutional Courts”, Sremski Karlovci, July 2012
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Republic of Montenegro,
Milocer, 2006 (,,The Position and
Role of the Constitutional Court
in the Application of the European
Convention on Human Rights”),
Republic of Croatia, Dubrovnik,
2008 (,,Constitutional Complaint/
Appeal as a Legal Remedy for
the Protection of Human Rights
and Fundamental Freedoms”),
Republic of Macedonia, Ohrid,
2010 (,,The Independence of
Constitutional ~ Courts”)  and
Republic of Serbia, Sremski
Karlovci, 2012 (,,The Effect and
Enforcement of the Constitutional
Court’s Decisions™).
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Delegacija Ustavnog suda BiH na celu sa predsjednicom Seadom Palavrié na Svjetskoj konferenciji o ustavnom su-
dovanju u organizaciji Ustavnog suda Juzne Afrike i Venecijanskog povjerenstva Vijeca Europe, Cape Town, 22—24.
sijecanj 2009. godine

Delegation of the Constitutional Court of BiH led by President Seada Palavric at the World Conference on Constitu-
tional Judiciary organized by the Constitutional Court of South Africa and Venice Commission of the Council of Europe,
Cape Town, 22 to 24 January 2006

Konferencija europskih ustavnih
sudova

Konferenciju europskih ustavnih sudova
su osnovali 1972. godine ustavni sudovi
Savezne Republike Njemacke, Republike
Austrije, Republike Italije i bivSe Socijalisticke
Federativne Republike Jugoslavije. Konferenciji
su se pridruzili ustavni sudovi mnogih drugih
zemalja, osobito u posljednjem desetljecu
proslog stolje¢a. Konferencija danas okuplja
40 europskih sudova ili drugih najviSih sudova
u odredenoj zemlji koji obavljaju funkcije
ustavnog sudovanja.

Ustavni sud Bosne 1 Hercegovine je postao
¢lan Konferencije europskih ustavnih sudova na
pripremnom sastanku XII kongresa europskih
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MEMBERSHIP IN
INTERNATIONAL
ORGANISATIONS

The Constitutional Court of Bosnia and
Herzegovina actively participates in the work of
the Conference of the European Constitutional
Courts, the World Conference on Constitutional
Justice and cooperates with the Commission for
Democracy through Law.

The Conference of the European
Constitutional Courts

The Conference of the FEuropean
Constitutional Courts was established in 1972 by
the Constitutional Courts of the Federal Republic
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Delegacija Ustavnog suda BiH na Celu sa predsjednicom Seadom Palavrié u posjetu Saveznom
ustavnom sudu Republike Njemacke, Karlsruhe, travanj 2009. godine

Delegation of the Constitutional Court of BiH led by President Seada Palavric visiting Federal
Constitutional Court of Republic of Germany, Karlsruhe, April 2009

ustavnih sudova, odrzanom u Bruxellesu 2000.
godine. Od tada je redovito sudjelovao na
sjednicama Kongresa: Bruxelles 2002, Nicosia
2005, Vilnius 2008, Bukurest 2011. godine.

Svjetska konferencija ustavnih sudova

Konferencija promovira vladavinu prava i
zastitu ljudskih prava i temeljnih sloboda, kao
kljucnog elementa svake demokracije 1 osigurava
aktivnu suradnju na razmjeni iskustava i sudske
prakse (case law) medu Clanicama.

Ustavni sud Bosne 1 Hercegovine je
punopravni ¢lan od sijecnja 2013. godine.
Delegacije Ustavnog suda Bosne 1 Hercegovine
su aktivno sudjelovale u radu prvog Kongresa
2009. godine u Cape Townu — Republika Juzna
Afrika, kao 1 na drugom Kongresu odrZzanom
2011. godine u Rio de Janeiru — Brazil.
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of Germany, the Republic of Austria, the
Republic of Italy and the former Socialist Federal
Republic of Yugoslavia. The constitutional courts
of many other countries joined the Conference,
particularly in the last decade of the past century.
Today, the Conference has gathered 40 European
Courts or other highest courts in specific
countries where they perform the functions of
constitutional justice.

The Constitutional Court of Bosnia and
Herzegovina became a member of the Conference
of the European Constitutional Courts at the
preparatory meeting of XII Congress of the
European Constitutional Courts, held in Brussels
in 2000. Ever since, it has regularly participated
at the sessions of the Congress in Brussels in
2002, Nicosia in 2005, Vilnius in 2008, and
Bucharest 2011.
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Europsko povjerenstvo za
demokraciju putem prava
(Venecijansko povjerenstvo)

Suradnja Ustavnog suda Bosne i Hercegovine
1 Venecijanskoga povjerenstva je zapoceta 1997.
godine, a intenzivirana je od 2002. godine kada
je Bosna i Hercegovina postala ¢lanicom Vijeca
Europe 1 pristupila parcijalnom ugovoru Vijeca
Europe kojim je 1990. godine ustanovljeno Eu-
ropsko povjerenstvo za demokraciju putem prava.

Stalni ¢lan Venecijanskog povjerenstva is-
pred Bosne 1 Hercegovine je, od 2013. godine,
sudac Ustavnog suda Bosne i Hercegovine gosp.
Zlatko M. KneZevi¢.

Delegacija Ustavnog suda Bosne i Hercego-
vine redovito sudjeluje na sastancima Zdruzenog
vijea ustavne pravde — Joint Council on Con-
stitutional Justice — Venecijanskog povjerenstva,
koji je ustanovljen 2002. godine. Ustavni sud
Bosne i Hercegovine i Venecijansko povjeren-
stvo su zajedno organizirali vise medunarodnih
konferencija 1 seminara.

Europski sud za ljudska prava

Prihvac¢anjem sudskih odluka Europskog
suda za ljudska prava, kao vannacionalnog sud-
skog tijela, nacionalni sudovi su, kroz razvoj
odnosa izmedu Europskog suda za ljudska pra-
va 1 nacionalnih ustavnih sudova, doprinijeli,
izmedu ostalog, uspostavi univerzalnog sustava
zastite ljudskih prava i temeljnih sloboda te vla-
davine prava u kojemu, uz medusobnu toleranci-
ju, nacionalni ustavni i drugi nacionalni sudovi,
kao 1 Europski sud za ljudska prava, uspostavlja-
ju visoke standarde.

Ustavni sud Bosne i Hercegovine doprinosi
tome kako visokim standardom vrijednosti svojih
odluka tako i neposrednom suradnjom u razmje-

SADRZA)
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World Conference on Constitutional
Justice

The Conference promotes the rule of law and
the protection of human rights and fundamental
freedoms, as the key element of every democracy
and ensures active cooperation in exchange of
experiences and case law among its members.

The Constitutional Court of Bosnia and
Herzegovina is a full member as of January
2013. Delegations of the Constitutional Court of
Bosnia and Herzegovina actively participated in
the work of the first Congress in 2009 in Cape
Town — the Republic of South Africa, as well as
in the second Congress held in 2011 in Rio de
Janeiro — Brazil.

European Commission for Democracy
through Law (Venice Commission)

The cooperation between the Constitutional
Court of Bosnia and Herzegovina and the Venice
Commission began in 1997, but it was intensified
from 2002 when Bosnia and Herzegovina became
a member of the Council of Europe and acceded
to the partial agreement of the Council of Europe,
whereby in 1990 the European Commission for
Democracy through Law was established.

On behalf of Bosnia and Herzegovina, the
permanent member of the Venice Commission,
as of 2013, is the Judge of the Constitutional
Court of Bosnia and Herzegovina, Mr. Zlatko M.
Knezevic.

The delegation of the Constitutional Court of
Bosnia and Herzegovina regularly participates at
meetings of the Joint Council on Constitutional
Justice of the Venice Commission, established
in 2002. The Constitutional Court of Bosnia
and Herzegovina and the Venice Commission
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zaStite ljudskih prava i temeljnih sloboda, kao 1
sudjelovanjem na savjetovanjima i seminarima.

MEDUNARODNE KONFERENCLJE,
SEMINARI, SAVJIETOVANJA,
BILATERALNI SUSRETI I RADNI
SASTANCI S PREDSTAVNICIMA
MEDUNARODNE ZAJEDNICE U
BOSNI I HERCEGOVINI

Suradnja i razmjena iskustava s drugim us-
tavnim sudovima, kao i upoznavanje s ustavno-
pravnom praksom drugih sudova, iznimno su
vazni za razvitak moderne ustavnosudske prakse.

Ustavni sud Bosne i Hercegovine suraduje
sa stranim organizacijama i sudovima sudjelova-

organized together several international

conferences and seminars.

The European Court of Human Rights

By accepting judicial decisions of the
European Court of Human Rights, as an authority
outside of the national judicial system, the
national courts have, through the development
of relations between the European Court of
Human Rights and national constitutional courts,
contributed, inter alia, to the establishment of
the universal system of the protection of human
rights and fundamental freedoms as well as the
rule of law in which, with mutual tolerance, the
national constitutional and other national courts
as well as the European Court of Human Rights,
are establishing high
standards.

The Constitutional
Court of Bosnia and
Herzegovina contributes
in that respect by both
the high standard value
of its decisions and the
direct cooperation in the
exchange of opinions
and positions concerning
the most  sensitive
issues of the protection
of human rights and

fundamental freedoms as

well as its participation

Predsjednik Miodrag Simovié¢ na radnom sastanku sa delegacijom Ureda visokog in  conferences and
predstavnika, prosinac 2011. godine seminars

President Miodrag Simovic at the meeting with the delegation of the Office of High

Representative, December 2011
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Medunarodna suradnja/International cooperation

Potpisivanje ugovora o dodjeli granta za implementaciju projekta podrske, predsjednica Gali¢
i veleposlanica Kraljevine Norveske, NJ.E. Vibeke Lilloe, Sarajevo, srpanj 2013. godine

Signing of the Contract on Allocation of Grant for implementation of the project of support,
President Galic and Ambassador of the Kingdom of Norway, H.E. Vibeka Lilloe, Sarajevo,
July 2013

njem na medunarodnim znanstvenim i stru¢nim
konferencijama, seminarima i savjetovanjima re-
dovitim odrzavanjem bilateralnih i multilateral-
nih radnih susreta s ustavnim sudovima drugih
drzava.

Ustavni sud Bosne i Hercegovine je bio or-
ganizator i sudionik velikog broja medunarodnih
konferencija, okruglih stolova i savjetovanja.

Tu su, izmedu ostalih: Medunarodna konfe-
rencija: ,,Odnosi izmedu ustavnih sudova i dru-
gih sudskih instanci”, Sarajevo 2000. godine;
Medunarodna konferencija: ,,Djelotvorni pravni
lijekovi za zaStitu ljudskih prava — uloga ustav-
nog suda”, Sarajevo 2002. godine; Medunarodni
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INTERNATIONAL CONFERENCES,
SEMINARS, SYMPOSIUMS,
BILATERAL MEETINGS AND
WORKSHOPS WITH THE
REPRESENTATIVES OF THE
INTERNATIONAL COMMUNITY IN
BOSNIA AND HERZEGOVINA

Cooperation and exchange of experiences
with other constitutional courts and acquaintance
with the constitutional jurisprudence of other

courts is exceptionally important for the
development of modern jurisprudence.
The Constitutional Court of Bosnia

and Herzegovina cooperates with foreign
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Predsjednica Ustavnog suda Valerija Gali¢ i visoki
predstavnik za Bosnu i Hercegovinu Valentin Inzko
prilikom sastanka u Ustavnom sudu BiH

President of the Constitutional Court , Valerija Galic and
High Representative for Bosnia and Herzegovina, Valentin
Inzko during the meeting held in the
Constitutional Court of BiH

okrugli stol: ,,Ustavne promjene u Bosni i Herce-
govini”, Sarajevo 2008. godine.

S ustavnim sudovima iz okruzenja kao i iz
Europe Ustavni sud Bosne 1 Hercegovine ostva-
ruje blisku 1 intenzivnu suradnju organiziranjem
radnih susreta ili odazivom na pozive na radne
susrete na kojima se razgovara o temama od za-
jednickog interesa za ustavno sudstvo i sudova-
nje.

Pored intenzivne i sadrzajne suradnje s us-
tavnim sudovima Republike Crne Gore, Repub-
like Hrvatske, Republike Makedonije, Republike
Slovenije i Republike Srbije, Ustavni sud Bosne
i Hercegovine ostvaruje dobru suradnju, pose-
bice s ustavnim sudovima Savezne Republike
Njemacke i Republike Turske.

CALPXKAIJ

organizations and courts by participation
in international scientific and professional
conferences, seminars and symposiums, by
holding regular bilateral and multilateral
workshops with the constitutional courts of other
states.

The Constitutional Court of Bosnia and
Herzegovina has both organized and participated
in a great number of international conferences,
round tables and symposiums.

These include, inter alia: The International
Conference: ,,Relations between Constitutional
Courts and other Judicial Instances”, Sarajevo
2000; The International Conference: , Effective
Legal Remedies for the Protection of Human
Rights — The Role of the Constitutional Court”,
Sarajevo 2002; The International Round
Table: ,,Constitutional Changes in Bosnia and
Herzegovina”, Sarajevo 2008.

The Constitutional Court of Bosnia and
Herzegovina has close and intense cooperation
with the regional constitutional courts as well
as those in Europe by organizing workshops or
responding to invitations to workshops where
topics of mutual interest for constitutional
judiciary and justice are discussed.

In addition to the intense and meaningful
cooperation with the Constitutional Courts of
the Republic of Montenegro, the Republic of
Croatia, the Republic of Macedonia, the Republic
of Slovenia and the Republic of Serbia, the
Constitutional Court of Bosnia and Herzegovina
has also a particularly good cooperation with the
Constitutional Courts of the Federal Republic of
Germany and the Republic of Turkey.

There are also both regular and ad hoc
meetings held in the form of visits to the
Constitutional Court of Bosnia and Herzegovina
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Redoviti su 1 ad hoc sastanci u vidu posjeta
Ustavnom sudu Bosne 1 Hercegovine predstavni-
ka veleposlanika 1 veleposlanstava, medunarod-
nih organizacija i stranih nevladinih organizacija
u Bosni 1 Hercegovini.

U potpunosti prihvacajuéi stajaliSte da su
ljudska prava ista za sva ljudska bica, te da nitko
nema pravo liSiti drugu osobu njezinih ljudskih
prava, iz bilo kojega razloga, Ustavni sud Bo-
sne 1 Hercegovine na medunarodnim stru¢nim
skupovima redovito primjerima iz svoje prakse
ukazuje, aktivno promovira i zastupa stav da su
ljudska prava univerzalna i neotudiva, te da stoga
moraju biti na jednak nacin i zasti¢ena u razlici-
tim sredinama.

by the representatives of ambassadors and
embassies, international organizations and
foreign non-governmental organizations in
Bosnia and Herzegovina.

Accepting entirely the position that human
rights shall be equal for all human beings and that
no one shall be entitled to deprive another person
of his or her human rights for any reason at all, the
Constitutional Court of Bosnia and Herzegovina
regularly indicates examples from its case law
at professional international gatherings, actively
promotes and represents the position that human
rights are universal and inalienable and that,
therefore, they have to be equally protected in
different milieus.

Cez=

Tehnicka podrska sjednicama, simultano prevodenje

Technical support of the sessions, simultaneous interpretation

SADRZA)J

CAAPHKAJ

CONTENTS

151



Yemaenu cyd Bocue u Xepuezosune — 1964-2014 — Constitutional Court of Bosnia and Herzegovina

i swime e
noLUET
BRI

il

USTAVNI SUD
BOSNE I HERCEGOVINE

__ ¥CTABHHCYI1
BOCHE H XEPLIENOBHHL

CONSTITUTIONAL COURT
OF BOSNIA AND HERZEGOVINA

Sarajeren, 2007

MEDL

ODNOSI IZMEDU U!
I DRUGIH SUDSKIH INSTANC

MEBUNARDDNI SEMINAR Sasjeve. 18, 10 M, g

BUDZET US
ODLUCUJUC
NJEGOVE NEZ

ENTRE 1
IONNELLES

S JURIDICT

Sarajevo, 14.115.10, 2004, godine
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BUBJ/INOTEKA

bubmoreka YeraBror cyna buX cmjemrena
je y npoctopujama cjeaumta Cyma. Ilo cBojoj
HaMmjeHH yOpaja ce y crenujanHe OuOnmorexe
U HaMHUjeHhEeHa j€ HCKJBYYMBO CTPYYHOM U
HAyYHOUCTPAXKUBAYKOM DAy 3aloOCICHUX Y
YcrasHoM cyny buX. Crpyumanuma nsBas Cyna
JOCTYITHA j€ Y3 HajaBy.

Pan bubnuoreke perynucas je [lpaBuinnnkom
o pany bubnuorexe.

@®oHp OubIMOTEKe, KOjU C€ CacToju O
penpe3eHTatuBHE Tpalje U3 MoApydYja NMpaBHUX,
Qi W OCTalluX JPYIITBEHUX HayKa, CTBapa
Ce H JONyHaBa KYyIMOBUHOM, pa3MjeHOM H
MOKJIOHOM U CTpPy4yHO oOpalhyje mnpumjeHom
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THE LIBRARY

The Library of the Constitutional Court of
BiH is situated at the premises of the Court’s
seat. It is a specialized library and exclusively
intended for professional and scientific research
by the employees of the Constitutional Court of
BiH. It may also be accessible to experts outside
the Court by prior agreement.

The operation of the Library is regulated by
the Library’s Rulebook.

The Library fund, consisting of representative
materials in the field of legal, but also other
social sciences, is created and supplemented by
purchase, exchange and donation and expertly
processed by the application of a unique method
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based upon international standards. The on-line
catalog offers the possibility to search the entire
collection pursuant to various criteria (author,
title, publisher, etc.), the most interesting being
the search by keyword.

The Library of the Constitutional Court
of BiH allows the judges of the Constitutional
SVROPSKE KONVENCIE Court, legal adv1sor§ anq judicial as§001ates to
O LJUDSKIM PRAVIMA | keep track of the scientific thought in the area
GSNOVNIM SLOBODAMA of constitutional law, and also to be up to date
U BOSNI | HERCEGOVINI ]

with the case law of the European Court of
Human Rights and the case law of the European
constitutional courts and other courts of equal
jurisdiction.

CHALGLI BTO USTAVNOO GUDA BiH

PRIMJENA

Sarmjavo, 18, | 16, 11, 2001, godine

Publishing activities of the

JEIMHCTBEHOT HAauMHA O0pajie KOju j& 3aCHOBaH o
Constitutional Court

Ha wMehyHapogauMm  craHgapauma.  On-line
KaTaJor Hyad MOTyYhHOCT TpeTpaKuBamba
IjEJIOKYITHE  30MpKe TpeMa  pa3IudUuTHM
KpuTepujymuMa (ayTop, HAclIOB, U37aBad WTI.)
O]l KOjUX j€ HaJUHTEPECAHTHHUJU MPETPAKUBAHE
M0 KJbYYHUM pHjeunMa.

» Bulletin of the Constitutional Court of Bosnia
and Herzegovina

* (published once or twice a year, available
numbers from 1997 to date).

bubnunoreka YcraBHor cyna buX omoryhasa
cyZrjaMa YCTaBHOT Cy/ia, IPaBHUM CaBjeTHULIMMA
U CTPYYHUM cCapagHHUIMMa Ja MpaTe pPasBoj
Hay4YHE MHCIHU y OOJIaCTH yCTaBHOI IpaBa, Kao
u na Oyay y TOKy ¢ mpakcoM EBporickor cyma 3a
JbyJICKa TIpaBa M MPAKCOM €BPOIICKUX yCTaBHUX
CyZlOBa M JPYTHX Cy/I0Ba jeJHAKE Ha/JIC)KHOCTH.
H31aBauka JjeJaTHOCT ZAONODAVCA | POZITIVNOGA AKTIVIZMA
YeraBHor cyaa " niion

M Tyyrapaiiin merder ey

YCTABHM C¥O WIMERY HETATWBHOT

e bunren YcraBHor cylaa bocue u FAKOHOAABLA W NOIUTHBHOTA AKTHBMIMA
XepleroBuHe. AT T
(u3nasu 1-2 roguiime, T0CTYIIHH OpOjeBU O i

COMNSTITUTIONAL COURT - BETWEEN A NEGATIVE
1997. 0 I[aHaC). LEGISLATOR AND POSITIVE ACTIVISM

* Bulletin of the Constitutional Court of Bosnia
and Herzegovina, Nos.1-2
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* [lpernen npakce YcraBHor cyna bocHe _

Xepuerosune. Capajeso, 2009.

* Digest of the Case Law of the Constitutional
Court of Bosnia and Herzegovina, Sarajevo,
2009.

* [IpaBuna YcraBHor cyna boche u
Xepuerosune. Capajeso, 2005.

* Mehynaponuu cemunap byner Ycrasnor BULLETIN

cyna, ownydyjyhu daxrop merose “or F;'ﬁi:.’.?i'{.}:..};‘.‘.?;.l‘.ﬁ:Ii’i‘
neoucHoctu (2004; CapajeBo). CapajeBo,
2005.

* Oxpyru cro [Ipumjena EBporicke
KOHBEHIIH]€ O JbYACKHM MTPaBUMa ¥ OCHOBHUM
cnobonama y bocan n Xepuerosunu (2001;
CapajeBo). CapajeBo, 2003. _

* Mehynaponna xondepenmnuja OqHocu
n3Mel)y yCTaBHHX CyloBa U APYTHX CYACKUX
unctaniy (2000; CapajeBo). Capajeo, 2001.

* Oxkpyrnu ctonoBu Yerasau cya buX u npyre
cyacke unctasue (1999; Capajeso) u (2000; + Bulletin of the Constitutional Court of Bosnia
Tecnuh). Capajeso, 2001. and Herzegovina, Nos.1-2

.

"_"\1
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* Digest of the Case-Law of the Constitutional
Court of Bosnia and Herzegovina, Sarajevo,
2009.

_ » Rules of the Constitutional Court of Bosnia

and Herzegovina, Sarajevo, 2005.

f e\ * International Seminar: The Budget of the
} Constitutional Court, the Determining Factor
of its Independence, (2004; Sarajevo).
Sarajevo, 2005.
= * Round Table: Application of the European

AT };ﬂ‘.’:’:."?:;;ji\':'“"'“*"“ Convention on Human Rights and

W— Fundamental Freedoms in Bosnia and
R Herzegovina (2001; Sarajevo). Sarajevo,
2003.

» International Conference: Relations between

Constitutional Courts and other Judicial
_ Instances (2000; Sarajevo). Sarajevo, 2001.

156 SADRZAJ CALPXKAIJ CONTENTS



%

USTAVNI SUD BOSNE 1 HERCEGOVINE

ODJELJENJE ZA
INFORMACIONU
TEHNOLOGIJU

Odjeljenje za informacionu tehnologiju ima
za cilj osigurati informacionu infrastrukturu,
programsku podrsku i resurse radi uspostavljanja
sveobuhvatnog informacionog sistema u radu
Ustavnog suda Bosne i Hercegovine. Zaposleni u
ovom Odjeljenju rade na organizaciji, odrzavanju
i kontinuiranom unapredenju racunarske i
mrezne informacione opreme. Takoder, pruzaju
informati¢ku podrsku korisnicimabaze podataka i
baze dokumenata, te drugih aplikacija. NaglaSena
je briga za sigurnost informacionog sistema i

SADRZA)J
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DEPARTMENT OF
INFORMATION
TECHNOLOGY

The Department of Information Technology
aims at providing information infrastructure,
program support and resources to facilitate
a comprehensive information system in the
operations of the Constitutional Court of
Bosnia and Herzegovina. The employees of
this Department are entrusted with organizing,
maintaining and continued improvement of
computer and network equipment. In addition,
they offer information technology support to the
users of the database and the document database
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as well as other applications. There is concern
for the safety of the information system and the
implementation of security measures. Steps are
taken to remedy any problems and delays in the
operation of the IT equipment and database. This
Department provides support in computerized
data processing and shaping of more demanding
electronic facilities.
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The Department of Information Technology
provides smooth functioning of internet service
and maintenance of the Constitutional Court’s
web-page, also preparing electronic publications
that are printed within the publishing activities
of the Constitutional Court of Bosnia and
Herzegovina.

The information system of the Constitutional
Court of Bosnia and Herzegovina is constantly
maintained and continuously upgraded by the
application of new technologies and knowledge.

provodenje mjera sigurnosti, poduzimaju se
mjere za otklanjanje kvarova i zastoja u radu
informati¢ke opreme i baza podataka. U ovom
Odjeljenju se osigurava podrska u racunarskoj
obradi podataka 1 oblikovanju zahtjevnijih
elektronickih sadrzaja.

Odjeljenje za informacionu tehnologiju vodi

raCuna o nesmetanom funkcioniranju internet
servisa 1 odrzavanju web-stranice Ustavnog

o
suda, a ovdje se, takoder, elektronicki pripremaju i-iniallalls IFI
publikacije koje se Stampaju u okviru izdavacke
djelatnosti Ustavnog suda Bosne 1 Hercegovine.

Informacioni sistem Ustavnog suda Bosne i
Hercegovine se odrzavaikontinuirano unapreduje
primjenom novih tehnologija i znanja.
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SJEDISTE

Prostorije Ustavnog suda Bosne i Hercego-
vine su smjestene u zgradi PredsjedniStva Bosne
1 Hercegovine koja se nalazi u centru Sarajeva.

Zgrada je izgradena 1886. kao zgrada Ze-
maljske vlade, prema projektu arhitekte Josipa
Vancasa. Njenom izgradnjom zapocela je inten-
zivna gradnja javnih objekata u Sarajevu.

Za arhitekturu Bosne i Hercegovine iz au-
strougarskog perioda karakteristi¢ni su historici-
zam 1 eklekticizam, tj. interpretirani su evropski

THE SEAT

The premises of the Constitutional Court
of Bosnia and Herzegovina are situated in
the building of the Presidency of Bosnia and
Herzegovina, located in the very center of
Sarajevo.

The building was constructed in 1886 as the
seat of the National Government, pursuant to
the design of architect Josip Vancas. Its erection
marked the beginning of intensive construction
of public facilities in Sarajevo.

SADRZA)J
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stilovi pri ¢emu se u velikoj mjeri vodilo racuna
o autohtonoj arhitekturi orijentalnog tipa.

Zgrada PredsjedniStva Bosne 1 Hercegovine
je izgradena u duhu neorenesanse koji je, zbog
svoje klasicnosti, univerzalnosti 1 simbolike,
bio najprikladniji stil za gradnju javnih objekata
drzavnog znacaja. VancaSev projekat je raden
po ugledu na velike firentinske palace, cije
fasade ukrasavaju rustikalno obradeni kvaderi 1
arhivolte oko prozora.

Ukupna povrSina zgrade iznosi 3.082
kvadratna metra i ima 203 prostorije, Svecani
salon u visini dva sprata i unutraSnje dvoriste.
Prvobitni izgled ove zgrade promijenjen je 1911.
godine, kada je odlukom Bosanskog sabora, a
prema projektu arhitekte Karla Parzika, dograden
tre¢i sprat na kojem su danas smjestene prostorije
Ustavnog suda Bosne i Hercegovine.

Zahvaljujuéi sredstvima koja je dobio u pro-
teklom periodu od vlada Sjedinjenih Americkih
Drzava, Republike Austrije, Grcke, Velike
Britanije, Republike Francuske, Kraljevine
Spanije, Kraljevine Svedske, Savezne Republike
Njemacke i1 Kraljevine Norveske, te od Evropske
komisije i ICITAP-a, Ustavni sud je uspio
obnoviti svoje prostorije, unaprijediti svoj
informacioni sistem i izdavacku djelatnost, te
dopuniti svoj knjizni fond.
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The characteristic features of the architecture
of Bosnia and Herzegovina from the Austro-
Hungarian period are historicism and eclecticism,
i.e. the interpretation of European styles, but the
indigenous architecture of the oriental type was
also taken into account to a considerable degree.

The building of the Presidency of Bosnia
and Herzegovina was constructed in the spirit
of Neo-Renaissance which, on account of its
classical, universal quality and symbolism,
was the most appropriate style for the building
of public facilities of national significance.
The Vanca$’ design was modeled on the great
Florentine palaces, whose facades are adorned
by rustically processed oblongs and archivolts
around the windows.

The total surface area of the building
amounts to 3,082 m2 and consists of 203 rooms,
the Stateroom in the height of two stories and an
inner courtyard. The original appearance of this
building was altered in 1911, when by a decision
of the Bosnian Parliament, pursuant to a design
by architect Karel Pafik, the third floor was
added, where the premises of the Constitutional
Court of Bosnia and Herzegovina are situated
today.

Owing to the funds received in the past period
from the Governments of the United States of
America, the Republic of Austria, Greece, Great
Britain, the French Republic, the Kingdom of
Spain, the Kingdom of Sweden, the Federal
Republic of Germany and Kingdom of Norway
as well as the European Commission and ICITAP
(the International Criminal Investigative Training
Assistance Program), the Constitutional Court
managed to refurbish its premises, improve its
information system and publishing activity and
also supplement its library fund.
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GODINA USTAVNOG SUDOVANIA U BOSNI I HERCEGOVINI
FOIHHA YCTABHOT CYOOBAKA Y BOCHH U XEPLIETTOBHHH
YEARS OF CONSTITUTIONAL JUSTICE IN BOSNIA AND HERZEGOVINA

USTAVNI 5UD BOSNE I HERCEGOVINE
VCTABHH CY]J BOCHE H XEPUHEITOBHHE
CONSTITUTIONAL COURT OF BOSNIA AND HERZEGOVINA

1964-2014

Sarajevo, 26.-28. 3. 2014.
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SVECANA SJEDNICA

U nastojanju da skrene pozornost i podsjeti
struénu 1 opcu javnost na tradiciju ustavnog
sudovanja u Bosni i Hercegovini, Ustavni sud
Bosne i Hercegovine je odlucio u 2014. godini (u
kojoj se navrsilo pola stolje¢a od tog dogadaja)
obiljeziti znacajan jubilej — 50 godina ustavnoga
sudovanja u Bosni 1 Hercegovini.

U okviru Programa obiljezavanja ovog jubi-
leja, 27. ozujka 2014. godine odrZana je Svecana
sjednica Ustavnog suda Bosne 1 Hercegovine.
Istoga dana, nakon Svecane sjednice, odrzana je
1 Medunarodna konferencija, kao prigodan struc-
ni forum, na temu ,,Ustavni sud — izmedu nega-
tivnog zakonodavca i pozitivnog aktivizma”.

SADRZA)J

CAAPHKAJ

SOLEMN SESSION

In an effort to draw attention and remind the
professional community and public at large of
the tradition of constitutional justice in Bosnia
and Herzegovina, the Constitutional Court of
Bosnia and Herzegovina decided in 2014 (the
year marking half a century since that event)
commemorating an important anniversary - the
50™ anniversary of the constitutional justice in
Bosnia and Herzegovina.

As part of the Program commemorating
this anniversary, the Solemn Session of the
Constitutional Court of Bosnia and Herzegovina
was held on 27 March 2014. On the same day,
following the Solemn Session, the International
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Zeljko Komsi¢

Svecana sjednica i Medunarodna konferenci-
ja odrzane su u zgradi Parlamentarne skupstine
Bosne i Hercegovine u Sarajevu.

U nazoc¢nosti vise od 180 uzvanica, gostiju
iz Bosne 1 Hercegovine i1 inozemstva, Sve¢anu
sjednicu je otvorila i njome predsjedavala pred-
sjednica Ustavnog suda Valerija Gali¢.

Svecanoj sjednici su bili nazo¢ni 1 predsjed-
nici 1 suci velikog broja ustavnih sudova europ-
skih zemalja. Oni su sudjelovali i u radu Medu-
narodne konferencije.

Pozdravnim govorom i ¢estitkama obratili su

se:

* predsjednica Ustavnog suda Bosne i Herce-
govine Valerija Gali¢,

» ¢lan PredsjedniStva Bosne 1 Hercegovine
Zeljko Komsié,

» predsjedatelj Doma naroda Parlamentarne
skupstine Bosne 1 Hercegovine dr. Dragan
Covié,

SADRZA)J
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Conference was held, as a professional forum,
entitled ,,Constitutional Court - Between a
Negative Legislator and Positive Activism”.

The Solemn Session and the International
Conference were held at the Building of
the Parliamentary Assembly of Bosnia and
Herzegovina in Sarajevo.

In the presence of over 180 attendees, guests
from Bosnia and Herzegovina and abroad, the
Solemn Session was opened and chaired by Ms.
Valerija Gali¢, the President of the Constitutional
Court of Bosnia and Herzegovina.

The Solemn Session was attended by the
presidents and judges of a large number of
constitutional courts of the European countries.
They also participated in the work of the
International Conference.

The following persons addressed
participants with congratulatory remarks:

the

Dragan Covi¢
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Svecana sjednica/Solemn Session

* ministar pravde Bosne i Hercegovine Barisa
Colak,

 izaslanik glavnog tajnika Vije¢a Europe
Phillipe Boillat,

» izaslanik predsjedatelja Konferencije eu-
ropskih ustavnih sudova i sudac Ustavnog
suda Austrije dr. Johannes Schnizer,

* predsjedatelj Venecijanskog povjerenstva
Vijec¢a Europe Gianni Buquicchio,

» dopredsjedatelj Venecijanskog povjerenstva
Vijeca Europe Evgeni Tanchev,

* predsjednik Ustavnog suda Republike
Srpske DZerard Selman i

» sudac Ustavnog suda Federacije Bosne i
Hercegovine Sead Bahtijarevic.

U radu Medunarodne konferencije sudje-
lovali su predsjednici i/ili suci ustavnih sudova
Republike Austrije, Republike Armenije, Bosne
1 Hercegovine (i ustavnih sudova Federacije Bo-

i
Barisa Colak
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Dr. Johannes Schnizer

Ms. Valerija Gali¢, President of the
Constitutional Court of Bosnia and
Herzegovina,

Mr. Zeljko Komsgi¢, Member of the
Presidency of Bosnia and Herzegovina,

Mr. Dragan Covié, Speaker of the House of
Peoples of the Parliamentary Assembly of
Bosnia and Herzegovina,

Mr. Baria Colak, Minister of Justice of
Bosnia and Herzegovina,

Mr. Philippe Boillat, Envoy of the Secretary
General of the Council of Europe,

Mr. Johannes Schnizer, Envoy of the
President of the Conference of European
Constitutional Courts and Judge of the
Constitutional Court of Austria,

Mr. Gianni Buquicchio, President of the
Venice Commission of the Council of
Europe,

CONTENTS
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Phillipe Boillat

sne 1 Hercegovine i Republike Srpske), zatim
Republike Hrvatske, Ceske Republike, BJR Ma-
kedonije, Republike Crne Gore, Ruske Fede-
racije, Republike Srbije, Republike Slovenije,
Republike Turske, te Ujedinjenoga Kraljevstva
Velike Britanije. Konferenciji su prisustvovali i
predsjedatelj Venecijanskoga povjerenstva Vije-
¢a Europe, te izaslanici predsjedatelja Konferen-
cije europskih ustavnih sudova i glavnoga tajni-
ka Vije¢a Europe.

Na Konferenciji je, u tri radna dijela, izloze-
no 14 veoma uspjelih 1 znacajnih prezentacija,
odnosno referata koji su obuhvatili gotovo sve
aspekte teme Medunarodne konferencije. Tijek 1
sadrzaj prezentacije moderirali su dopredsjednici
Ustavnog suda Bosne 1 Hercegovine Seada Pala-
vri¢, prof. dr. Miodrag Simovi¢ i Tudor Pantiru.

Sve prezentacije, odnosno referati objavljeni
su u Zborniku radova sa Konferencije koju je iz-
dao Ustavni sud Bosne i Hercegovine.

SADRZA)J
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*  Mr. Evgenij Tanchev, Vice-President of the
Venice Commission,

* Mr. DZerard Selman, President of the
Constitutional Court of the Republika
Srpska and

* Mr. Sead Bahtijarevi¢, Judge of the
Constitutional Court of the Federation of
Bosnia and Herzegovina.

Presidents and Judges of the Constitutional
Courts of the following countries took part in the
International Conference: Republic of Austria,
Republic of Armenia, Bosnia and Herzegovina
(including the Constitutional Courts of the
Federation of Bosnia and Herzegovina and of
the Republika Srpska), Republic of Croatia,
Czech Republic, FYR Macedonia, Republic
of Montenegro, Russian Federation, Republic
of Serbia, Republic of Slovenia, Republic
of Turkey and the United Kingdom of Great

Gianni Buquicchio
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Svecana sjednica/Solemn Session

Britain and Northern Ireland. The Conference
was also attended by the President of the
Venice Commission of the Council of Europe,
and envoys of the President of the Conference
of European Constitutional Courts and of the
Secretary General of the Council of Europe.

In three Working Parts of the Conference, 14
rather successful and significant presentations
were made, namely essays that covered nearly
all aspects of the topic of the International
Conference. The course and contents of the
presentations were moderated by the Vice-
Presidents of the Constitutional Court of Bosnia
and Herzegovina, Seada Palavri¢, Prof. Dr.
Miodrag Simovi¢ and Tudor Pantiru.

All presentations and essays were published
in the Proceedings of the Conference, which
was published by of the Constitutional Court of
Bosnia and Herzegovina.

Evgeni Tanchev

Dzerard Selman Sead Bahtijarevi¢
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UVODNO IZLAGANJE
PREDSJEDNICE
USTAVNOG SUDA

Okupili smo se da obiljezimo 50 godina dje-
lovanja ustavnog sudstva u Bosni i Hercegovi-
ni. Ustavni ,,rodni list” govori mnogo o nasoj
proslosti, nasljedu, govori odakle dolazimo, a
i 0 tome kamo smo usmjereni. Tradicija ustav-
nog sudovanja u zemljama bivSe Jugoslavije je
medu najstarijima u svijetu. Ustavni sud se prvi
put uvodi u jednoj socijalistickoj zemlji, bivsoj
SFRJ, Ustavom Jugoslavije iz 1963. godine.
Sukladno federativnoj strukturi, osim Ustavnog
suda na saveznoj razini, Sest republika i dvije
autonomne pokrajine, Kosovo i Vojvodina, imali
su svoje ustavne sudove sve do disolucije bivse
SFRJ.
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OPENING ADDRESS OF
PRESIDENT OF THE
CONSTITUTIONAL COURT

We have gathered here to mark the
50™ anniversary of the functioning of the
constitutional justice in Bosnia and Herzegovina.
The constitutional ,,pedigree” speaks a great deal
about our past, legacy, about where we come from,
and about where we are headed. The tradition of
constitutional justice in the countries of the former
Yugoslavia is amongst the oldest in the world.
The Constitutional Court was introduced for the
very first time in a socialist country, the former
SFRY — under the Constitution of Yugoslavia of
1963. In accordance with the federal structure, in
addition to the Constitutional Court at the federal
level, 6 republics and two autonomous provinces
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Ustavni sud Bosne 1 Hercegovine je
konstituiran prvi put 15. veljate 1964. godine
na temelju Ustava iz 1963. godine, a zadrZan je
i kasnijim Ustavom iz 1974. godine. Temeljna
nadleznost Ustavnog suda BiH je bila apstraktna
normativna kontrola, kao Sto je odlucivanje o
suglasnosti (republi¢kih) zakona sa Ustavom i
o ustavnosti i zakonitosti drugih propisa i op¢ih
1 samoupravnih akata, te rjeSavanje sporova
izmedu Republike i drugih drustveno-politickih
zajednica, kao i sukoba nadleznosti izmedu
sudova 1 tijela drustveno-politi¢kih zajednica.
Zakonom o Ustavnom sudu BiH bila su
regulirana pitanja ustroja, nadleznosti i postupka
pred Ustavnim sudom.

Jugoslavensko ustavno sudstvo, pa time
1 sudstvo u Bosni i Hercegovini, pripadalo je
drustvu koje je svoj politicki sustav temeljilo na
Ustavom utvrdenim nacelima — samoupravljanju,
federalizmu 1 jedinstvenoj vlasti radnicke klase 1
radnog naroda. Ustavni sudovi su ustanovljeni
da Stite ta nacela.

Ustavni sudovi u biv§oj SFRJ su pretezito
postavljeni kao institucije uskladivanja Ustava
1 zakona 1 drugih op¢ih pravnih propisa i time
im je dan vise pasivno-pravni i akademski nego
politicko-sudski karakter. Iako im je prema
Ustavu, kao rezervna, dana funkcija zastite
ljudskih i gradanskih prava (ako je nisu osigurali
drugi sudovi), uglavnom ustavni sudovi u bivsoj
SFRJ nisu preuzeli tu funkciju kao jednu od
temeljnih funkcija.

Moze se zakljuciti da ustavni sudovi u biv-
Soj SFRIJ, unato¢ ocekivanjima, u uvjetima jed-
nostranackog sustava, nikada nisu uspjeli ostva-
riti neku vazniju ulogu u politicCkom 1 pravnom
sustavu, pa niti ulogu koja im je prema Ustavu
pripadala. U to se vrijeme ¢ak nije zahtijevalo da
suci budu pravnici po obrazovanju. Tek nakon

SADRZAJ
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— Kosovo and Vojvodina, had their respective
constitutional courts, until the dissolution of the
former SFRY.

The Constitutional Court of Bosnia and
Herzegovina was constituted for the first time on
15 February 1964 pursuant to the Constitution
of 1963, and was retained by the subsequent
Constitution of 1974. The basic jurisdiction
of the Constitutional Court of Bosnia and
Herzegovina was an abstract normative control,
such as decision-making on the compatibility of
(Republic) laws with the Constitution and on the
constitutionality and legality of other regulations
and general and administrative acts, and settling
disputes between a Republic and other social and
political communities, as well as the conflicts
of jurisdiction between courts and the social
and political communities. The Law on the
Constitutional Court of BiH regulated issues of
organisation, jurisdiction and procedure before
the Constitutional Court.

The Yugoslav constitutional judiciary,
including the judiciary in Bosnia and
Herzegovina, belonged to the society which
based its political system on the principles
established under the Constitution — self-
governance, federalism and the unified rule
of the working class and working people. The
Constitutional Courts were instituted to protect
those principles.

The Constitutional Courts in the former
SFRY were mainly instituted as institutions for
the harmonisation of the Constitution and laws
and other general regulations of law, thereby
giving them a passive legal and academic
character rather than political and judicial
character. Although, under the Constitution, they
were assigned the function of the protection of
human and civil rights, as a reserve function
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Uvodno izlaganje predsjednice Ustavnog suda/Opening Address of President of the Constitutional Court

Ustanvnn swd Bosne 1 Hercepesae a plenamom saemae up

apebeiu Soctaldemokmske partijpe Bosne i Hervegovine

stav 2.

Hercepoving, Chima 39
Hercepovine

Mato Tadw, predsjednk

tacka 2

Nond precBeeni wkst (oS lusben plasnik Bosne 1 Herc

i ¢bna 61 st 113

Ustavni sud Bosne i Hercegovine u Vijecu od pet sudija u sastavu: predsjednica Seada Palavric,
potpredsjednici Miodrag Smovié i Vakrija Gali¢ i sudije Mato Tadi¢ i Mirsad Ceman, m sjednici
odrzano) 13, maja 2009, godme, u predmetn broj AP 38007, refavajuéi apelciu Islama
Had@asimbega, na osnovu ¢lhna VI3.b) Ustava Bosne | Hercegovine, Clana 16, stav 2. i ¢lana 59. stav

2. almeja 1. Pravila Ustavnog suda Bosne i Hercegovine («Shobem ghsnk Bosne 1 Hercegovmes br.

60/05 i 64/08), donio je

Caxim Sadikovie, prof. dr., potpredsjednik

Tudor Pantiru, pnlprc:lﬁ_il.'d
Miodrag Simowic, prof dr
Hatilizn Hadnwsmanovic | §
David Feldman, prof., sud
Valerija Galé, sudija

Jove Rosic, sudia

Constance Grewe, prot di

ma spednici, odrzno) 28 anuaral

Uistavni sud Bosne | Hercesnd
zaltjev Opéinskog suda u Telnju
¢lana V13.¢) Ustava Bosne | Herce
Ustasmog suda Bosne i Hercegovine
S1/09), u sastavu:

Walerija Galié, predsjednica
Tudor Pantiru, potpredsjednik
Miodrag Simovié, potpredsjednik
Seada Palovnid, potpredsjednica
Maio Tadic, sudija

Constance Grewe, sutkinja
Mirsad Cerman, sudija

Margarita Caca-Nikobovska, sutkin
Zlatko M. KneZevié, sudija

e sjednici odranoj 3. jula 2003, gnd'

Ustavm sl Bosme 1
resavajudi apelcin Hercegow
Bosiee 1 Hercepovine, Shina 593
Bosne | Hercegovme — Mov Eud

SESTRMY

Mato Tadic, predsjednik

Miodrag Simovic, profl. dr.

. potpredsiednik

Ustavni sud Bosne i Hercegovine u plenamom sazive, u predmetu broj U 16/11, rjeSavajudi

zahtiev Osaovinog sada u Teslicu, na osnovu ¢lana VI3.c) Ustava Bosne | Hercepovine, ¢lana 59.

stav 2. alincja 2. i €lana 61. st. 1. i 2. i &lana 63. st. 2. i 3. Pravila Ustavnog suda Bosne i Hercegovine

{"SluZbeni glasnik Bosne | Hercegovine” br, 60005, 64/08 i 51/09), u sastavu:

Valerija Gali¢, predsjednica

Tudor Pantiru, potpredsjednik
Miodrag Simovié, potpredsjednik
Seada Palavrié, potpredsjednica
Mato Tadié, sudija

Constance Grewe, sutkinja

Mirsad Ceman, sudija

Marganta Caca-Mikolovska, sutkinja
Zlatko M. Knezevié, sudija

na sjpednici odrzano 13, jula 20012, godine donio je

ODLUKU O DOPUSTIVOSTI Il MERITUMU

Usvaja se zahtjev Osnovnog suda u Tesliéu.

Utvrduje se da Zakon o provodenju Ancksa G
Sporazuma o pitanjima sukcesije na teritoriji Republike
Srpske (,.Sluibeni glasnik Republike Srpske™ brog 71/10) u
cijelosti nije saglasan odredbama &lana 1V1.e), ¢&lana
IIF3.b), Elana IV/4.b)

Hercegovine.

i ¢lana V/d.a) Ustava Bosne i

Ustavni sud Bosne 1 Hercegovine u plen:
zahtjev Kluba izaslanika hrvatskog naroda o |
Hercegovine, na osnovu ¢lana VI/3.a) Ustava Bc
59. stav 2. alineja 2, élana 61, st 1, 2. i 3.1 ¢l
Hercegovine («Sluzbeni glasnik Bosne 1 Hercegor

Miodrag Simovi¢, predsjednik
Valerija Galié, potpredsjednica
Constance Grewe, potpredsjednica
Seada Palavng, potpredsjednica
Tudor Pantiru, sudija

Mato Tadic, sudija

David Feldman, sudija

Mirsad Ceman, sudija

Cstavn sud Bosme 1 Hereepovene o

o apelacie JINES dal, Zagreb,

Hercegovine, Elane 16 stav 4, tacka

suda Bosne 1 Hercegovine {aSlué

Beada Palavrie, potpredsjednica

Matn Ladic; sudija

Mirsad Ceman sudia

B spednict odrzanc) L5, januara 20014

S ————— Ustavni sud Bosne i Hercegovine u Malom vijecu, u sastavu: predsjednica Valerija Gali¢ i potpredsjednici Miodrag
Casim Sadikovic, prol.dr., potpredsjednik Simovig i Seada Palavrié, na sjednici odrzanoj 27. februara 2014. godine, u predmetu broj AP 501/13, rjeSavajuci zahtjev Zdravke

David Feldman, prof, sudpa

Valerya Gale, sudya

Jove Rosie, sudm

na sjedmey, odrmnog 27,

februara 2004, podme, donio

Vuéicevi¢ za donoSenje privremene mjere, na osnovu ¢lana VI/3.b) Ustava Bosne i Hercegovine, ¢lana 59. stav 2. alineja 5. i ¢lana
77. stav 1. Pravila Ustavnog suda Bosne i Hercegovine (“Sluzbeni glasnik Bosne i Hercegovine” br. 60/05, 64/08 i 51/09), donio je

ODLUKU O PRIVREMENOJ MJERI

Usvaja se zahtjev Zdravke Vu¢ifevi¢ za donoSenje privremene mjere.

Nalaze se Osnovnom sudu u Sokocu da ne provodi postupak izvr§enja RjeSenje o izvrsenju broj 89 0 I
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034396 13 1 od 21. avgusta 2013. godine, kojim je odredeno izvrSenje pravosnazne Presude Osnovnog suda u
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Sveéana s]adnlca Ustavnog suda BiH

R

USTAV NIJE TABlI -TEMA

® Trenutno u radu 7.387 predmeta - veéina apelacija « Zbog neprovodenja
odluka Ustawnog suda BiH, Mostar bi opet mogao ostati bez izbora

Tazgowoai o ustavniim promiena-
ma ne srnlju bt tabu-iema, vel dio
diroki: magraie, s oo o da
r-L1M1Il\'lll1lr||n||n'~< dma
kratshon chrusttvn, Estakda jieovo pred
spexlmica Ustavisog sada Bif] Valer-

i godine. navela jo Vaberiga Galid
predsjedalon Ustrmiog sucda BiH

Clan Predejedning BH Jelfo
K bstkao je lnkn je obaves
Ustavnog suds BUH da it ustani
povidak zenlje: “Nebnogera pul.se

ki o el o e kol e
Reilntive, prema kojol Sese-strand mi-
e (b 1 trede ) o Ustnvnom sod
15iH zmmiendt] domudim.

Direketor Generalnog dinckior
ta za ljudska prava | visdavinu

jn Galié na juderninjol plenarm
specinici odriana) u Paslmeriim
sken o8 el BH, 1 v
g sulervamia u BIHL

ZIndtita poretin

e e vk b Bt sl
BiH L e .q;ﬂltl.;u\]ll:!ll'tﬁ
v svereatet | fertorjalng i
ql;mll' L, whadlavin prava i zad
dh pervn | semne]jndh shoby
ke Pt e o U sdarvaid s
v pusta konstiikiran 15 beboud
1964 semeliem Ustava bhie SFH)
1963 Ameksam 4. Dejrormskog
v, spormams predvidenn)
Wjetorvan fe Ulstavmnog stada BIH u g
darjern oblila, a konstinsan jg
o 1597 Ol posfetion raca prim

eru o 43060, p rijelond 3675 B

chinist | apetacife.

Puiitaijecuioe S0 dvije konstis
povedanic broja prodmeta po god
Irsarve o B2 2003, 40061 2008}
f0SA{2010), Vielild broj le apefad]
#a posTedu prva, a veosna i
by ol o s cotincna s st
odredbe. 5 smo o Estopa
200 3. napranli akeijadd plan: el
trt g je cha s prodile godine:
AT e et i 90 o,
e e vide g 200 2 Treniul
1 rawchus b VM predimeta,

tega jevedinaapelacija, asamodd BiH svojim radom Zeli doprinijeti
onlh Kofil s odnose i usinyg KTeiranju drougtava medusolbnog

Ustavni sud je zastitnik
judskih prava i sloboda

SARAJEVO- Ustavni sud

o, Postofi veliki beof predl]. pO&tivania i razumijevania, u

et byl s et e prettndeihgy ool e pojedined bith sigumi
dinay, Nasofali smo day lmlundg | dwjeti u wemlji u kajo] postoji
udinkovil pravmi poredak, kojl

dime Hjedimn sve apelacie, dis

iram an 4 5000 predomesn godidn} ée {m osigurat] temeljna Jud- driati trend rjesavanja predmets
o e mogae: Sada nam e k§ gka prava l slobode, 1zjavila je, urcku od jedne godine, 5to sada
e povodom 50 godina rada Ustav- s tollkim brojem predmeta vide
nog sida BiH, predsjednica te nije mogude.
nstitucije Valerija Galié, Ministar pravosuda BiH
-Pred Ustavnim sudom BiH Baria Colak, obracajudt se
trenutaéno je vige od 7300 pred- brojnim gostima, rekao je da je
nreta, & sud u prosleku godinje Ustavni sud éuvar Ustava kao
primi oko 4500 predmeta iz najvideg pravnog akta, ali i za-

apeiacijske nadleinost], rekla
Je Galic. Galié je, prije pofetka
medunarodne konferencieu
Sarajevu “Ustavnl sud kzomedu

Iz dnevmh i tjedmh nowna.pmzado
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ta kaji ne pokrecu neka ustavna
pitanja”, kake Galic. Ona je
istaknula da se pored ovako
vellkog broja predmeta podu
zima nks organizeciskih mjera
e hofl nasdin wéindtd Ustavnd sud
udinkovitijim, jer je vrio tedko za-

#titnik osnovnih fudskih prava

sloboda.

-Ustavnl sud je jamstvo
svakom pojedineu da ée njegova

negativnog zakonodavstyva | prava bitl zastiéena od pritisalea
pozitivnog aktivizma”, istaknula  institueija ili pojedinaca, dodao
daje ova Lema:a.kommmau je Colak. On je napomenuo da

dugu tradicihu ustav-
sistva, za razlike od dru-
I/, ali da je njegova ulaga
-m’:mzvmu druitva B

korektiv za sve duge
viast, kako za zakono-
ko | Ezvrdnu | sudsku,
sud ima vainu ulogu u
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disolucije bivse SFRJ postupno dolazi do izraza-
ja demokratski potencijal ustavnog suda.

Nadleznosti 1 zadaci ustavnih sudova su se,
nakon kraja socijalizma, znafajno promijenili
u svim zemljama u kojima su nastupile
demokratske promjene. Kako bi bili djelotvorni,
novi ustavi zahtijevali su 1 funkcionalnu ustavnu
jurisdikciju. Bosna i Hercegovina nije izuzetak.
Ustav BiH koji je donesen kao Aneks IV Opceg
okvirnog sporazuma za mir u BiH, koji je stupio
na snagu 14. prosinca 1995. godine, odgovorio
je na situaciju oblikovanu teSkim krSenjima
ljudskih prava i nakon skoro potpunog sloma
svih civilizacijskih vrijednosti. S jedne strane, taj
Ustav ima i slabosti i mana, a razgovor o ustavnim
promjenama ne smije biti tabu, ve¢ treba biti
predmet otvorenih, javnih i slobodnih diskusija o
idejama i miSljenjima, $to je temeljni preduvjet za
bilo koju demokraciju. Medutim, s druge strane,
Ustav BiH ima i znacajnih vrijednosti, koje se
moraju efikasno zaStititi, medu kojima isti¢em
naroCito: suverenitet 1 teritorijalni integritet
drzave, demokratsko uredenje, vladavinu
prava, ljudska prava i temeljne slobode. S tim
ciljem, Ustav BiH je utemeljio Ustavni sud
BiH sa nadleznostima koje omogucuju zastitu
proklamiranih ustavnih nacela 1 vrijednosti,
naroCito nacelo vladavine prava i unutar njega
zaStitu ljudskih prava i temeljnih sloboda. U
ustavnopravnom sustavu Bosne i1 Hercegovine
osim Ustavnog suda BiH utemeljeni su 1 Ustavni
sud Federacije Bosne i Hercegovine — Ustavom
Federacije BiH, i Ustavni sud Republike Srpske
— Ustavom Republike Srpske. Stvarni utjecaj
ustavnog sudovanja u BiH pociva u nadleznosti,
odnosno djelokrugu koji je Ustavom BiH dan
Ustavnom sudu BiH i ustavima entiteta, ustavnim
sudovima entiteta, te u pravnim ucincima
ustavno-sudskih odluka.
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(unless secured by other courts), on the whole,
the constitutional courts in the former SFRY
did not take over this function, as one of the
fundamental functions.

Itispossible to conclude, despite expectations,
that the constitutional courts in the former SFRY,
in the circumstances of a single party system,
have never managed to play some major role
in a political and legal system, or a role, which
they were entitled to under the Constitution. At
the time there was no requirement for judges
to be lawyers by training. Only following the
dissolution of the former SFRY the democratic
potential of the constitutional court gradually
came into play.

Jurisdictions and tasks of constitutional courts,
after the end of socialism, changed significantly
in all the countries, which underwent democratic
changes. New constitutions, which were
enacted, required also a functional constitutional
jurisdiction, in order to be effective. Bosnia and
Herzegovinais notan exception. The Constitution
of BiH, which was enacted in the form of Annex
IV of the General Framework Agreement for
Peace in BiH, which entered into force on 14
December 1995, was an answer to the situation
shaped by severe violations of human rights, after
an almost complete collapse of all civilisational
values. On the one hand, that Constitution has
weaknesses and deficiencies, and discussions
about constitutional reforms must not be a taboo,
rather it should be the subject of open, public
and free discussions about ideas and opinions,
which is a basic prerequisite for any democracy.
On the other hand, however, the Constitution of
BiH has important values that must be protected
efficiently. I put particular emphasis on the
following: sovereignty and territorial integrity of
the state, democratic system, rule of law, human
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Ustav BiH je ustanovio poseban polozaj
Ustavnog suda BiH u strukturi drZzavne vlasti kao
neovisno tijelo visokog autoriteta. Ustavni sud je
izdvojen iz sustava trodiobe vlasti. Dakle, on nije
ni dio zakonodavne, niti izvr$ne, niti redovite
sudbene vlasti. On je najviSe ustavno tijelo BiH
koje jamc¢i postivanje 1 primjenu Ustava BiH.

S obzirom na to da Ustav BiH nije predvidio
donoSenje ustavnog zakona, odnosno posebnog
zakona o Ustavnom sudu BiH, operacionaliza-
cija ustavnih odredaba o Ustavnom sudu BiH
1 blize uredenje ustroja, nadleznosti 1 postupka
pred Ustavnim sudom Ustavni sud vr$i na teme-
lju svojih Pravila, koja, prema ¢lanku V1/2. (b)
Ustava BiH, donosi sam Ustavni sud veé¢inom
glasova svih sudaca. Zato, uz Ustav BiH, Pravila
predstavljaju temeljni akt ustroja i funkcionira-
nja Ustavnog suda BiH.

Ustavni sud BiH je wustanovljen nakon
izvrSenih procedura 1 imenovanja prvom
sjednicom u svibnju 1997. godine.

Prema Ustavu BiH, Ustavnom sudu BiH su
povjerene klasicne ustavnopravne nadleznosti,
kao Sto su apstraktna (normativna) i konkretna
kontrola ustavnosti, rjeSavanje sporova izmedu
odredenih razina vlasti ili izmedu institucija
BosneiHercegovine, kaoiapelacijskanadleznost.
Osim toga, Ustavni sud rjeSava blokade u
procesu odlucivanja u Parlamentarnoj skupstini
BiH, koje nastaju tako S§to vecina izaslanika iz
jednog konstitutivnog naroda u Domu naroda
proglasi odredenu odluku destruktivhom za
vitalni nacionalni interes konstitutivnog naroda,
a takvoj se procjeni usprotivi vec¢ina izaslanika iz
drugog konstitutivnog naroda.

U svojoj bogatoj praksi, Ustavni sud BiH se
susretao s nizom slozenih ustavnopravnih pitanja,
a neka znacajnija su: pitanje podjele nadleZnosti
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rights and fundamental freedoms. For that
purpose, the Constitution of BiH founded the
Constitutional Court of BiH with responsibilities
that make it possible for the protection of
proclaimed constitutional principles and values,
particularly the principle of the rule of law
and, as part thereof, the protection of human
rights and fundamental freedoms. As part of the
constitutional system of Bosnia and Herzegovina,
other than the Constitutional Court of BiH, the
Constitutional Court of the Federation of Bosnia
and Herzegovina was founded by the Constitution
of the Federation of BiH and the Constitutional
Court of the Republika Srpska by the Constitution
of the Republika Srpska. The real power of
the constitutional justice in BiH lies in the
jurisdiction, or the scope, which the Constitution
of BiH has imparted to the Constitutional Court
of BiH, and the Entities’ Constitutions to the
Entities’ Constitutional Courts, and in the legal
effects of the constitutional decisions.

The Constitution of BiH established a special
position of the Constitutional Court of BiH in
the structure of the governmental authority, as
an independent body with a high-level authority.
The Constitutional Court was singled out from the
system of separation of powers (three branches
system of government). So, it is neither part of
the legislative, nor executive, nor of the ordinary
judicial authority. It is the highest constitutional
body of BiH, which guarantees the compliance
with and the application of the Constitution of
BiH.

Given that the Constitution of BiH did not
foresee the enactment of a constitutional law,
or a special law on the Constitutional Court
of BiH, the Constitutional Court effects the
operationalisation of the constitutional provisions
about the Constitutional Court of BiH and a more
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izmedu institucija BiH, entiteta 1 drugih
administrativnih jedinica u BiH, nadleZnosti
Ustavnog suda u odnosu na medunarodne
ugovore, pitanje odnosa drzavnih i entitetskih
zakona, pitanje pozitivnih obveza nadleznih
vlasti u odnosu na rjeSavanje odredenih pitanja,
pitanje nestalih za vrijeme ratnih sukoba u BiH,
pitanje povrata imovine izbjeglica i raseljenih
osoba, pitanje ratne Stete, stare devizne Stednje,
pitanje tzv. vojnih stanova, ratnih zloCina i
drugim pitanjima. DonoSenje odluka Ustavnog
suda o navedenim pitanjima, bez obzira na
pravnu utemeljenost 1 argumentaciju, imalo
je 1 politicku konotaciju jer je u pravilu rijec,
izmedu ostalog, i o odredenom u javnosti vise ili
manje spornom interesnom pitanju, koje je time,
s obzirom na posljedicu ovakvog ili onakvog
njegovog rjesSavanja, politicki sporno.

Medutim, moze se ustvrditi da je u
ostvarivanju svoje ustavne uloge Ustavni sud, u
okviru apstraktne i konkretne kontrole ustavnosti
1 zakonitosti, dinami¢nim 1 evolutivnim
tumacenjem Ustava BiH znacajno doprinio
daljnjem ustavnopravnom razvoju BiH, a osobito
jacanju funkcionalnosti drZzave 1 njezinoga
ustavnopravnog sustava, pravne sigurnosti,
vladavine prava i sustavne zastite prava svih bez
diskriminacije. Takoder, u okviru apelacijske
jurisdikcije, Ustavni sud je uvijek nastojao da
primjena i tumacenje ljudskih prava budu Sto
je moguce viSe afirmativni 1 bez pretjeranoga
formalizma. Ustavni sud svoju praksu uvijek
temelji na nacelima koja je uspostavio Europski
sud za ljudska prava kroz viSedecenijsku primjenu
Europske konvencije za zaStitu ljudskih prava
1 temeljnih sloboda, ali uspostavlja 1 vlastite
standarde na temelju odredaba Ustava BiH.
Ustavni sud u nacionalnim okvirima predstavlja
1 vrhovni mehanizam zastite prava iz Europske
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specific regulation of organisation, jurisdiction
and procedure before the Constitutional Court,
on the basis of its Rules, which, under Article
VI(2)(b) of the Constitution of BiH are adopted
by the Constitutional Court itself by a majority
of votes of all judges. Therefore, along with
the Constitution of BiH, the Rules constitute
a fundamental act of the organisation and
functioning of the Constitutional Court of BiH.

The Constitutional Court of BiH was
established following the procedures and
appointments at the first session in May 1997.

The Constitutional Court of BiH was,
under the Constitution of BiH, entrusted with
classical constitutional jurisdictions, such as
abstract (normative) and concrete review of
constitutionality, settling disputes between certain
levels of authority or between the institutions of
Bosnia and Herzegovina, as well as appellate
jurisdiction. Other than that, the Constitutional
Court resolves blockages in the process of
decision-making in the Parliamentary Assembly
of BiH, which are generated in a situation
where a majority of delegates from amongst
one constituent people in the House of Peoples
declares a certain decision to be destructive to
the vital national interest of a constituent people,
and such a viewpoint is opposed by a majority
of delegates from amongst another constituent
people.

In its abundant case-law, the Constitutional
Court of BiH has come across a series of
complex constitutional issues, some of the most
significant being as follows: the issue of division
of responsibilities between the institutions of
BiH, Entities and other administrative units in
BiH, responsibilities of the Constitutional Court
concerning international agreements, the issue
of relation between the state and Entities’ laws,
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the issue of positive obligations of the competent

i authorities concerning the resolution of certain

issues, the issue of persons gone missing

during the war conflicts in BiH, the issue of the

restitution of property of refugees and displaced

persons, the issue of war damage, the old foreign

currency savings, the issue of the so-called

military apartments, war crimes and other issues.

The adoption of decisions of the Constitutional

Court on the mentioned issues, irrespective of

their legal basis/justification and argumentation,

4 the Cerermonial Sss has also had a political connotation, because it

frcgovin's SO Antvrsry e Irmonal Cnfrnce o be hld concerned, as a rule, among other things, a certain

O el of Chief Jutics Tore Schel I sincerely regre o nform you that due ta the more or less disputable issue of interest for the

cine Court Jusce will e ble ok pat public, which is, in itself, politically debatable,

considering the consequences of the resolution
thereof in one way or another.

SUPREME COURT OF NORWAY

However, it can be affirmed that, in exercising
its constitutional role, the Constitutional Court,
as part of the abstract and concrete review
of constitutionality and legality, through
dynamic and evolutionary interpretation of
the Constitution of BiH, made a significant
contribution towards further constitutional
development of BiH, particularly so towards the
strengthening of the functionality of the state and
its constitutional system, legal certainty, rule of
law and systematic protection of the rights of
all without discrimination. Also, as part of its
appellate jurisdiction, the Constitutional Court
has endeavoured at all times for the application
and interpretation of human rights to be as much
as possible affirmative and without excessive
formalism. The Constitutional Court always
bases its case-law on the principles, which have
been established by the European Court of Human
Rights through the decades-long application of
the European Convention for the Protection of
Human Rights and Fundamental Freedoms, but
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Sudionici Medunarodne konferencije ,, Ustavni sud — Izmedu negativnog zakonodavca i pozitivnog aktivizma”,
27. ozujak 2014. godine

Participants of the International Conference ,, Constitutional Court — Between a Negative Legislator and
Positive Activism”, 27 March 2014

konvencije, s obzirom na izravnu inkorporiranost
Europske konvencije u Ustav BiH.

Znacajno je istaknuti da polozaj Europske
konvencijeu BiH predstavlja specifikumuodnosu
na druge clanice Vije¢a Europe, osobito ako se
ima u vidu primjenjivost Europske konvencije
u pravnom sustavu prema samom Ustavu BiH
1 prije nego Sto je BiH postala ¢lanica i1 njezinu
,hadzakonsku” snagu.

Kada je rije¢ o rjeSavanju zaprimljenih
predmeta, prema kvantitativnim pokazateljima,
od pocetka rada Ustavnog suda BiH 1997.
godine pa do danas, Ustavni sud je zaprimio
ukupno 43.060 predmeta, ukupno rijesio 35.673
predmeta. I u samoj okvirnoj analizi broja 1
strukture zaprimljenih predmeta uocavaju se
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it also establishes its own standards on the basis
of the provisions of the Constitution of BiH.
The Constitutional Court, within the national
boundaries, constitutes a supreme mechanism
for the protection of rights referred to in the
European Convention, considering the direct
incorporation of the European Convention in the
Constitution of BiH.

It is relevant to note that the position of
the European Convention in BiH is a specific
phenomenon when compared to other member
States of the Council of Europe, particularly so if
one bears in mind the application of the European
Convention in the legal system, under the very
Constitution of BiH, before BiH became a member
State, and its ,,having priority over all other law”.
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dvije konstante. Prva je stalno povecanje broja
zaprimljenih predmeta. Ilustracije radi, 2003.
godine Ustavni sud je zaprimio 832 predmeta,
da bi 2008. godine zaprimio 4,026 predmeta, a
2010. godine 6.056 predmeta. Druga je konstanta
posebno velik broj zaprimljenih apelacija
u usporedbi sa predmetima iz apstraktne
(normativne) kontrole. Ono S§to se moze
okarakterizirati kao problem jeste i to $to Ustavni
sud kontinuirano prima velik broj apelacija
od kojih samo mali broj pokrece neko ustavno
pitanje. To je zahtijevalo Zurno poduzimanje
odgovarajuc¢ih mjera. Odlucujuci o tome koji bi
to koraci bili efikasni, morali smo uzeti u obzir
da Ustavni sud ima devet sudaca, ali da najveci
broj svojih odluka, skoro 90%, donosi u vije¢ima
od pet sudaca, jer tri medunarodna suca sudjeluju
samo na plenarnim sjednicama, zatim da nema
neograni¢ena niti dovoljna financijska sredstva,
niti ima moguénost povecati broj stru¢nog
osoblja koje sudjeluje u pripremi odluka. Uz
sve te ogranicavajuce ¢imbenike, Ustavni sud se
odlucio na odredene organizacijske promjene i
u listopadu prosle godine usvojio Akcijski plan
za rjeSavanje nerijeSenih predmeta. DonoSenje
navedenog plana i ulaganje velikih ljudskih
napora rezultiralo je time da je u 2013. godini
rijeSeno 6.376 predmeta, Sto je za 90% vise u
odnosu na 2012. godinu. Trenutno je u radu u
Ustavnom sudu 7.387 predmeta, od toga samo
Sest predmeta iz apstraktne nadleznosti, a ostali
su iz apelacijske nadleznosti. Usporedo sa
povecanjem broja predmeta, u Ustavnom sudu
raste 1 broj nerijeSenih predmeta iz prethodnih
godina. Do unazad nekoliko godina Ustavni
sud je nastojao rijesiti predmete u roku od jedne
godine. Medutim, taj trend viSe nije moguce
odrzati u situaciji kada Ustavni sud godisSnje u
prosjeku zaprimi oko 4.500 predmeta. Dakle,
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When it comes to deciding on the received
cases, according to the quantitative indicators,
from the beginning of the work of the
Constitutional Court of BiH in 1997 to this day the
Constitutional Court has received a total 043,060
cases, decided a total of 35,673 cases. Even a
rough analysis of the number and structure of the
received cases shows two constants. The former
constant concerns the increase in the number of
the received cases, by way of illustration, 114
cases were received in 2000, then 2,683 cases in
2005, with 6,056 cases being received in 2010.
The latter constant concerns a particularly large
number of received appeals with respect to the
cases from within the abstract (normative) review.
What can be characterised as a problem is that the
Constitutional Court has continuously received
a large number of appeals, with only a small
number raising some constitutional issue. That
called for appropriate measures to be undertaken
urgently. In so doing, while deciding which steps
would be efficient, we have to take into account
that the Constitutional Court has nine judges, the
majority of the decisions though, almost 90% are
being rendered by the Chamber of five judges, as
the three international judges take part in plenary
sessions only, that the Constitutional Court does
not have unlimited or even sufficient financial
means, and it has no capacity to increase the
number of professional personnel who participate
in the preparation of decisions. Despite all these
limiting factors, the Constitutional Court decided
to make certain organisational modifications and
adopted in October last year an Action Plan for
resolving pending cases. The adoption of the
mentioned Plan and investment of great efforts
have resulted in 6,376 cases being decided in
2013, which is 90% more cases resolved than in
2012. Currently, there are 7,387 cases pending
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Ustavni sud nastoji zaprimljene predmete rijesiti
u roku od tri godine.

Kada je u pitanju medunarodna suradnja,
Ustavni sud od 1997. godine kontinuirano sura-
duje sa ustavnim, odnosno drugim najvisim naci-
onalnim sudovima koji obnasaju funkcije ustav-
nog sudovanja u drugim zemljama. Ustavni sud
Bosne i Hercegovine ima posebno dobru surad-
nju sa Vije¢em Europe, sa Europskim sudom za
ljudska prava i Europskim povjerenstvom za de-
mokraciju putem prava (Venecijansko povjeren-
stvo), kao 1 sa Europskom konferencijom ustav-
nih sudova i Svjetskom konferencijom ustavnog
sudovanja, €iji je punopravni ¢lan Ustavni sud
Bosne i Hercegovine, i drugim medunarodnim
organizacijama, institucijama i udrugama.

Medunarodna multilateralna 1 bilateralna su-
radnja, sudjelovanje na medunarodnim konfe-
rencijama, struénim i znanstvenim skupovima
prostor je u okviru kojega Ustavni sud promo-
vira svoju doktrinu, iskustvo i praksu, posebice
u domeni vladavine prava, zaStite i promicanja
znacaja postivanja ljudskih prava i temeljnih slo-
boda.
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before the Constitutional Court, only 6 of which
are from within the abstract jurisdiction, and the
rest are from within the appellate jurisdiction.
The increase in the number of cases before
the Constitutional Court comes alongside the
increase in the number of pending cases dating
from previous years. Until a few years ago the
Constitutional Court managed to get all the
received cases decided within one year. However,
it is no longer possible to keep up that rate in the
circumstances whereby the Constitutional Court
receives over 4,500 cases on an annual basis.
Thus, the Constitutional Court makes efforts to
resolve the received cases within a time limit of
three years.

When it comes to the international
cooperation, the Constitutional Court has
maintained, since 1997, a continuous cooperation
with the constitutional courts and other highest
national courts, which exercise the function of
constitutional justice in other countries, with the
Council of Europe, in particular with the European
Court of Human Rights and the European
Commission for Democracy through Law (Venice
Commission), as well as with the Conference of
European Constitutional Courts and the World
Conference on Constitutional Justice, that the
Constitutional Court of Bosnia and Herzegovina
is a full member of, and with other international
organisations, institutions and associations.

The international multilateral and bilateral
cooperation, participation in international
conferences, expert and scientific meetings, is
an area within which the Constitutional Court
may promote its doctrine, experience and case-
law, especially in the domain of the rule of law,
protection and advancement of the significance
of respect for human rights and fundamental
freedoms.

CONTENTS



Uvodno izlaganje predsjednice Ustavnog suda/Opening Address of President of the Constitutional Court

Dame i gospodo,

1 danaSnja Medunarodna konferencija je pri-
goda da razmijenimo iskustva u praksi i ustav-
no-sudskoj jurisprudenciji unutar opéeg europ-
skog konteksta o jednoj izazovnoj temi koja
otvara pitanja uloge ustavnog suda kao ,,pozi-
tivnog zakonodavca”. Drugim rije¢ima, postav-
lja se pitanje jesu li u danaSnje doba odredene
mjere ustavnih sudova, koje imaju cilj zastitu
pravne drZave, a koje su se ranije mogle tretirati
kao klasi¢ne mjere kritiziranog sudskog aktiviz-
ma, jos$ uvijek ekskluzivno pravo zakonodavca s
obzirom na njegov pretpostavljeni parlamentarni
suverenitet rjeSavanja politickih pitanja. Ustavni
sud BiH, koji djeluje u specificnim, druStvenim,
gospodarskim 1 politickim uvjetima u Bosni i
Hercegovini, upravo je izlozen ovim vidovima
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Ladies and Gentlemen,

Today’s International Conference is the
occasion for us to exchange our experiences
about the case-law and constitutional
jurisprudence as part of the general European
context on a challenging topic, which raises the
issue of the role of the constitutional court as
,»a positive legislator”. In other words, there is
a question whether nowadays certain measures
of constitutional courts, aimed at protecting the
legal state, which may have been treated earlier as
classical measures of criticised judicial activism,
are still the exclusive right of a legislator given its
presumed parliamentary sovereignty in tackling
political issues. The Constitutional Court of BiH,
which operates in specific, social, economic and
political conditions in Bosnia and Herzegovina,
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problema, a uvjerena sam da je to slucaj i sa
mnogim drugim drzavama.

Uvazeni gosti, dragi prijatelji, pocaS¢eni
smo §to ste doSli s nama podijeliti radost ove
obljetnice. VaSa nazocnost danas pokazuje
da smo ovdje svi ujedinjeni u uvjerenju da
sloboda, jednakost, pravda i1 ljudska prava
moraju biti zaStiCeni tako da se ne ponove
teSka 1 bolna iskustva iz bliske proslosti. S
tim ciljem trebamo raditi kako bismo u okviru
svojih zada¢a doprinijeli kreiranju druStava
medusobnog postivanja 1 razumijevanja, u
kojima ¢e pojedinci biti sigurni i zivjeti u
drzavama u kojima postoji efikasan pravni
poredak, koji ¢e im osigurati temeljna ljudska
prava i slobode, bez obzira na jezik, rasu, spol,
etnicku ili politicku pripadnost ili bilo §to drugo
Sto ith ¢ini razli¢itim. Takvim djelovanjem,
valja vjerovati, doprinosimo S$irenju prostora
vladavine prava i demokracije.

Srda¢no vas pozdravljam i Zelim vam ugodan
boravak!

is in fact exposed to these problems and I am
certain that this is the case in many other states.

Distinguished guests, dear friends, we are
honoured to have you here to share with us the joy
of this Anniversary. Your attendance today shows
that we all share the belief that freedom, equality,
justice and human rights must be protected so
that the sad and painful experiences from the
recent past do not repeat themselves. With that
aim in mind we should, while performing our
respective tasks, contribute towards creating a
society of mutual respect and understanding in
which individuals will be safe and live in the
states with efficient legal system, which will
safeguard their basic human rights and freedoms,
irrespective of their language, race, sex, ethnic
or political affiliation or anything else that might
make them different. We should believe that such
action on our part contributes to the expansion of
the area of the rule of law and democracy.

I wish you a warm welcome and a pleasant
stay.
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